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Objections to the We publish in this number an address by Mr. 
Aldrich Pian. Henry W. Yates, president of the Nebraska Na- 
tional Bank of Omaha, in which he presents his 
objections to the proposed National Reserve Association. We direct 
special attention to it because, as we have heretofore said, objections 
coming from men like Mr. Yates must be reckoned with. He voices 
the opinions of a very considerable number of bankers, who should have 
been heard at the Bankers’ Convention at New Orleans, as we then said. 
Whether or not we admit the conclusiveness of his arguments we in- 
sist that they must be given a hearing. We do not share Mr. Yates’ 
fears that the bill will be pushed through Congress in its present shape ; 
but it behooves all those who have pertinent objections to come forward 
and let the people and Congress know what they are, and to present 
constructive suggestions by way of amendments. This is an obvious 
duty not to be neglected. Now is the opportune time for it. 
Mr. Yates’ Views !|t is fair to construe Mr. Yates’ attitude as op- 
Considered. posed to any comprehensive legislation on the 
subject ; he apparently believes that the present 
system is not so defective as has been represented, and that such defects 
as exist may be readily corrected. Thus, respecting the admitted need 
for elasticity of the currency supply, the Aldrich-Vreeland law seems to 
be regarded as amply providing for that; and there is a suggestion that 
the payment of interest on country bank deposits by reserve city banks 
should be abrogated. It is also inferable from the address, that Mr. 
Yates would not object to the formation of local organizations with some 
power to supervise the business. His chief objections to the pending 
plan may be summed up thus: It contemplates a detrimental concen- 
tration of power over banking and currency in the hands of a few; it 
does not adequately provide facilities available to country banks, and 
despite the professed aim to the contrary, favors stock exchange borrow- 
ing; it permits undue expansion of credit currency instead of holding 
to the sounder system of secured bank-notes. 
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The Centrat Regarding Mr. Yates’ objections to a central organ- 
Organization. ization, we submit the point that a system for national 
work can be operated more successfully with a central 
organ; more particularly in connection with our foreign business, to 
protect our gold reserves. While it is true that the plan proposes that 
46 men shall posséss the control of the management, this body is to be 
made up from the several sections of the country; and if the make-up 
of the body is not satisfactory, it may be changed. To have 15 or more 
local district organizations, not under definite leadership, would mean 
that we shall have them pulling in various directions with a result not 
at all satisfactory. The system should have a head, or perhaps more 
correctly speaking, a heart, which could exercise supervision over the 
the whole organism. Without it there would be no hope for harmonious 
action for the common welfare. Why not make the organization com- 
plete by thus providing for national management under properly safe- 
guarded terms? It could, in ail probability, be made satisfactory if it 
is not as yet so; the only need is to get together and show what is wanted 
for the purpose. It is quite clear that, underthe proposed law, a work- 
ing majority of the 46 directors, can always be composed of men nomi- 
nated by the districts and local associations supposed to be free from the 
influence of the alleged ‘* Wall Street’’ power. 


— We wish to make our attitude perfectly clear. With 
Conditional. _ all its merits for the purpose of strengthening our 
monetary and banking system, which we have con- 
tinuously maintained, the central organization will not serve the inter- 
ests of all the people if those defects in the pending plan which are 
being pointed out by sincere critics are ignored and not corrected. We 
have insisted that the central organization plan must not be adopted in 
a form that*will destroy the existing system of individual banks; we 
have insisted from the outset that state institutions must be admitted 
to membership in the National Association; and now that a part of 
these are still omitted, we are insisting that this defect must be cor- 
rected. We also maintain that there are other defects in essential fea- 
tures which need to be remedied to make the central organization plan 
acceptable. 


The Question of _. Ver-expansion must be prevented by every means 
Over-Expansion. that can be devised without interfering with the 

proper extension of credit underthe plan. It must 
be evident to every one that the purpose of the provision for rediscounts 
is merely a development of that in the present Aldrich-Vreeland law ; 
the objections that are most important are those which touch the ques- 
tion of adequacy of restrictions to prevent inflation. The sections de- 
signed to prevent the use of credit for stock exchange operations may 
not be as effective as they should be; but they are certainly both in 
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intent and in form far better than the Aldrich-Vreeland law, which con- 
tains no restrictions. Inthe proposed law no direct advances may be 
made on paper based on stocks and bonds; only in case of an emergency, 
approved by the Secretary of the Treasury, may such advances be in- 
directly made. It is true that a bank may,under the proposed law,evade 
its intent by using the proceeds of a rediscount of commercial paper to 
lend on stock and bond collateral. But doing so then would be an eva- 
sion ; today it can be done without the slighest moral or legal restraint. 
It is certainly a step forward to have a law which clearly contemplates 
discouraging such business. Perhaps the plan can be amended so as to 
satisfy all objectors. 


Helping the The criticism that farmers are not benefited materially 
Farmers. by the plan as it stands, is also to be recognized ; and 
here also proper amendment might be made to provide 

for the needs. This touches very closely the exclusion of 6,000 banks 
from the benefits of the new system by the arbitrary proviso in the 
Aldrich plan. These banks are particularly the rural ones. But the 
criticism is much more far-reaching; the probability that the country 
banks may have any substantial amount of 28-day paper for rediscount 
is unquestionably remote ; and if these banks are to benefit by the pro- 
visions of the plan there must be some modification of the terms. There 
must be no discrimination against the agricultural interests; prebably 
none is intended, since the Monetary Commission appears to be duly 
solicitous to take care of those interests; but the.bill does not in terms 
make the provision satisfactory. Here is therefore another piece of 


work to be done. 
—_— 


Ten Penttadkas Comptroller of the Currency Murray has taken up 
Reserve Law. for regulation two more instances of non-observ- 

ance of the law by some national banks: the ignor- 
ing of the reserve law and the question of surplus. With respect to re- 
serves it has been a matter causing surprise that so many cases of non- 
observance of the law have been permitted in the past. The overlook- 
ing of the delinquencies appeared in some cases to encourage the habit. 
Aside from the element of danger involved, these infractions clearly 
gave the delinquents advantages over competitors who scrupulously 
obeyed the law. It is not pertinent to say that our national reserve 
law is unscientific, for this argument applies only to exceptional condi- 
tions. Nor is it pertinent to plead that competitors under state laws 
are given great advantages. The national law is there to be obeyed. 
It is very lenient, since it gives a bank 30 days to make an impaired re- 
serve good ; and when such a lenient law is violated it is evidently due to 
deliberate intent. The country has awakened to the fact that the chief 
evil,that which produces panics, is the over-expansion of credit. Against 
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this the reserve law constitutes the only safeguard, and its enforcement 
is hence of paramount importance. 


The Question With respect to the question of surplus, the Comp- 
of Surplus. troller has, after much study, found a way to correct 
an evil which, if permitted to grow, would become 
exceedingly dangerous. It is a very unpleasant piece of news that 
there are quite a number of national banks that have been permitted 
to impair their capital by loose, if not illegal, methods in dealing with 
the surplus and profits. The statute clearly prohibits dividends until 
some profits have been added to surplus; and the spirit of the law is 
that where there is no surplus, no dividends should be declared. Not 
only has this in many cases been ignored, but there are cases where 
banks have used surplus to pay dividends ; a. proceeding which should 
have been brought to the attention of the grand juries. The Comp- 
troller has also found that capital impairment has resulted from the 
charging up of expenses of organization which frequently include ‘* pro- 
moters’ commissions.’’ He contemplates making new organizations 
create a surplus to meet such outlays to avoid impairment; a sound 
policy. Mr. Murray deserves the praise of every conservative banker 
for his labors in regenerating the system of operation; step by step he 
is correcting defects allowed to grow up during lax administration of 
pTfevious incumbents. 


As to Nominai The Comptroller has also pointed out the inconsis- 
‘Directors. tency of having members in the directorate of banks 
who are physically unable to attend meetings except 
at rare intervals. When three or four directors live a thousand miles 
away, it is prima facie evidence that they cannot “‘ diligently’’ perform 
their duties as the oath of office contemplates. The National Bank Act 
never could be construed to sanction such practices, which have become 
so common that official notice had to be taken thereof. It is often re- 
garded a valuable feature to have a prominent capitalist upon a board, 
even when he is in the nature of things incapable of giving time and 
attention to the duties of the directorship. Since it is reasonably to be 
assumed that each and every director does give attention to the business, 
the necessary conclusion in the cases where they cannot do so, is that 
the public is misled. But there is a further inference possible; one 
that relates to the responsibility of such directors in case of trouble. 
Are they not voluntarily placing themselves in a position where they 
cannot consistently be permitted to plead in defense, in such a case, that 
they know nothing of the business? A directorship is a position of re- 
sponsibility and when it is assumed, it carries with it obligations which 
some courts have already been compelled to take note of. 
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a_i Comptroller Murray has also issuedfurtherdirections 
Examinations. to stimulate his examiners, which means that the 
field of supervision is to be a little more fully cover- 

ed. Which reminds us of the great contrast between the present sys- 
tems of examination as a whole, and that which prevailed less than five 
years ago. That in the national field has been made vastly more thorough; 
many state supervisors have followed the example of the national offi- 
cials, and in one or two cases have improved upon some features; but 
to crown it all the system of clearing-house examination has been added 
in many cities, following the leadof Chicago. Since this system reaches 
the reserve banks, both national and state, its importance to the finan- 
<ial world can hardly be over-estimated. Men wonder why it was not de- 
vised sooner; itis so simple yet so efficient a measure for general secur- 
ity. It remained for William T. Fenton, the Vice-President of the Na- 
tional Bank of the Republic of Chicago, to initiate this system which so 
rapidly commended itself to the bankers there and in other cities. He 
was probably not aware of the fact that he was inaugurating a benefi- 
cial revolution which is destined to serve bank depositors more efficient- 
ly than the guaranty device, which has appeared so popular in the West. 


Our Nationa: When we look back over the many irregularities 
Vice. which Comptroller Murray has corrected, we cannot 

but express surprise at the indifference on the part of 

both conservative bankers and the public, to the practices which un- 
questionably produced detrimental results. This indifference, which is 
manifested in almost every line of public affairs, is really our greatest 
national vice. Our inefficient money and banking system, our defec- 
tive regulation of corporations, our ridiculously bad administration of 
municipal business, are all due to the vicious habit of ignoring civic 
duties. As has been well said on a number of occasions by thoughtful 
men, the conditions which disturb us today are due directly to the fact 
that the Nation's efficiency has been concentrated upon business, and 
public affairs have been conducted largely by inefficient representatives. 
This is merely saying that we have given so much attention to getting 
dollars that the civic and moral welfare of the Nation has suffered de- 
terioration. That is why we have the disturbance of the present. “We 
pass thousands of laws annually, many of them designed to correct evils, 
but which in too many cases make the evils worse. Less legislation, 
but laws of a higher quality, would prove beneficial ; but that has been 
beyond our reach. ee Sah 
The Move tor The attention given to these subjects of late indicates 
Regeneration. that there is an awakening of the public and a move- 
ment toward regeneration. This presents complex 

political problems for eventual solution by the people. As is usual in 
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such circumstances sundry nostrums are recommended by quasi reform- 
ers, together with much sound advice. What will the people choose? 
Are they sufficiently enlightened to choose wisely? The fact that they 
have suffered is not in itself sufficient to assure us that they will select 
the best means to remove the causes of the present conditions. Yet itis 
obvious that the continued welfare and prosperity of the country de- 
pend upon the wise solution of the problems; business cannot thrive 
until these questions are settled properly ; newenterprises must languish, 
or be abandoned, unless those who have them in charge know what the 
future has in store respecting legislation. The time has therefore come 
when the men of superior ability must give their efforts to the shaping 
of legislation, takingtime from their usual business pursuits. This applies 
to all of our political-economic questions in general; but in a very 
large measure to the currency and banking question in particular: hence 
bankers should feel especially called upon to take action. It is only 
through wisdom gained by actual experience that we can look for satis- 
factory banking legislation. If the bankers refrain from giving us this 
advice they are certainly derelict in duty. 


a Thus far too many have shirked this duty ; too 
Monetary Reform. many have not given the time and effort to study 
the proposed legislation, even though they rec- 
ognize that it is vital totheir business. The number who have actually 
pronounced their views is small; the majority seem to think it proper 
to accept the word of certain leaders without themselves studying the 
plan, to formulate their views. Fortunately there will be time to do 
this; legislation will not be rushed. It is planned to build a structure 
that shalllast, and the fundament must be carefully laid. Bankers must 
help. Nothing is more encouraging than an expression of views of a 
local banker upon the probable effect of the proposed bill upon the con- 
ditions which he has to deal with. A consensus of such views, by bring- 
ing them together and analyzing them, would be the most instructive 
material which our legislators could have. Yet this is only meagerly 
supplied. It should be added that when bankers are considering the 
measure proposed to be enacted, they should not confine themselves only 
to the narrow view which relates to their own profits, but also consider 
the wider application of the measure to the general welfare. Prosperity 
for the people means prosperity for banks; and the converse is equally 
true. What we hope for is such a fairminded consideration of the sub- 
ject as will lead to the creation of a system that will be a monument to 
the sagacity and public spirit of the American bankers as a whole; and 
this can be realized if they will awake and co-operate. 
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Two Name _ !t is remarkable what an abundance of legal dispute 
Deposits. and controversy can arise from a savings bank de- 
posit when two names are used in making the deposit. 
And it is fully as unfortunate as itis remarkable. For many persons 
use this device of a joint deposit to escape the making of a will or 
dying intestate, and at the same time to make provision for the dis- 
position of their property in case of death. They hope, through the 
medium of a deposit in two names, to save their estate from the rout- 
ine of the court which disposes of the property of deceased persons. 
And very frequently they do so at the expense of involving their 
property in greater and more uncertain legal difficulties. We do not 
mean to suggest the abandonment of these accounts as a remedy. 
But we do suggest a more detailed knowledge of their legal effect, 
especially on the part of bank officers who represent the bank when 
such accounts are opened, It is to them that the depositor usually 
appeals for advice. It is to the insufficiency of their advice that 
much of the trouble concerning joint accounts is due. 

On page 127 of this issue is published the opinion of the Cali- 
fornia District Court of Appeal in the case of Drinkhouse v. German 
Savings and Loan Society, the most recent decision involving a joint 
deposit. 

The facts may be briefly stated as follows. Mrs. Thomsen, who 
had two accounts with the defendant bank, had declared that, if 
anything happened to her, she wished Mrs. Wilson to have the money. 
Accompanied by Mrs. Wilson she went to the bank, where she made 
a similar declaration to the bank clerk who waited upon her. He 
told her that a joint account in her name and that of Mrs. Wilson 
would be accepted by the bank, and that ‘‘ifanything happened” to 
her (Mrs. Thomsen) Mrs. Wilson *‘ could take the pass books and go 
to the bank and draw the money.”’ Upon leaving the bank Mrs. 
Thomsen gave the pass books to Mrs. Wilson, but later in the day 
the books were returned to Mrs. Thomsen, who placed them ina 
trunk where they remained until the time of Mrs. Thomsen’s death. 
On the day after Mrs. Thomsen died, Mrs. Wilson presented the pass- 
books at the bank and drew out the money. Subsequently the ad- 
ministrator of Mrs. Thomsen’s estate commenced an action against 
the bank to recover the amount of the money which the bank had 
paid to Mrs. Wilson, claiming that the money belonged to Mrs. 
Thomsen at the time of her deathand that, therefore, it should have 
been paid to the administrator. 

The court held that the money belonged to Mrs. Wilson and that 
the bank acted properly in paying itoverto her. There wasno gift 
to Mrs. Wilson, the court decided, but there was a valid trust in her 
favor. The reason for there being no gift was that Mrs. Thomsen 
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did not intend to make a gift to take effect immediately. It is the 
law that, to constitute a valid gift, there must be an intent on the 
part of the donor to make a gift. And the donor must intend that 
the gift shall take effect immediately. He cannot make a gift to 
take effect upon his death, except under certain circumstances in- 
volving a well founded expectation ofdeath. It may also be mention- 
ed that delivery is also an essential element of a valid gift. In this 
case the court did not go into the question of whether the temporary 
delivery of the pass books to Mrs. Wilson was sufficient to support 
a gift, because the court decided, for the reasons already stated, that 
Mrs. Wilson’s title to the fund could not be supported in the theory 
of gift. 

However, all the elements of a trust were present and it was on 
this score that the bank was protected in paying Mrs. Wilson. The 
elements of a trust and the manner in which the requirements were 
complied with are set forth in the opinion. The peculiar thing in 
this decision is that the court decided that it was the bank and not 
Mrs. Thomsen who was the trustee. The bank certainly never in- 
tended to be a trustee. Ofcourse, it was fortunate for the bank that 
it was a trustee because, otherwise, it might have been obliged to 
pay the money over to the administrator. Although, in this event 
the present California statute might have a bearing. 

The California N° mention was made, in the opinion, of the stat- 
ueemtesto. ute concerning two name deposits which has been 
enacted in California. This is probably because 
the deposit was made prior to the time when the statute was enacted. 
The statute, being section 16, Banking Law, 1909, provides that when 
a deposit is made in two names, payable to either or the survivor, it 
becomes the property of the persons named as joint tenants. The 
statute goes on to provide that the bank shall be protected in pay- 
ing either party during the lifetime of both, or the survivor. This 
latter provision, it would seem, would apply even in the case of a 
deposit made before the enactment of the statute, wherethe payment 
is made after the taking effect of the statute. 
Tees @eatute tn Intwoother states, Michigan and New York, there 
Other States. re statutes which, like the California statute, 
provided that when money is deposited in two 
names, in form payable to either or the survivor, it thereupon be- 
comes the property of such persons as joint tenants. The Michigan 
statute applies to any bank ortrust company; the New York statute 
applies only to savings banks. © 

In a number of other states there are statutes under which a bank 
is protected in paying.a joint deposit tothe survivor. The list is as 
follows: Connecticut, Iowa, Louisiana,-Maine, Maryland, Massachu- 
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setts, Minnesota, Montana, Nebraska, New Hampshire, New Jersey, 
Ohio, Oregon, Rhode Island, South Dakota, Washington, Wisconsin 
and Wyoming. The statutes differ as to the classes of banks to 
which they apply and in one or two instances apply only to deposits 
of a certain limited amount. 


A Book on the No bankeroughttoundertake toadvise depositors 
Subject. in the matter of opening joint accounts unless he 
has a fair knowledge of the law of his state regu- 
lating such deposits. He runs the risk of misleading the depositor, 
not to mention the risk of involving his bank in litigation. It was 
in recognition of the need of a book on this subject that the Banx- 
inc Law Journat recently published a volume covering the law of 
such deposits. An announcement of this work can be found on the 
advertising page of this issue. 


Guuteasie sania Courageous, indeed,must have beenthe plain- 

Public Policy. tiff in Dieckmann v. Robyn, recently decided 

by the St. Louis (Mo.) Court of Appeals, and 

published in this issue, who brought suit to recover the money which 

had been promised him by the defendant in return for his services 

in procuring a bank, in which he was a stockholder, to purchase land 
owned by the defendant. 

The plaintiff owned fifty-one shares of stock in the bank and the 
defendant owned a piece of real estate which he was desirous of sell- 
ing. Upon these facts the parties got together; the plaintiff agreed 
to vote his stock at a meeting of the stockholders in favor of purch- 
asing the defendant’s property for the sum of $15,000, and to secure 
other votes necessary to bring about the purchase. The defendant 
agreed that, if the sale should be made through the plaintiff's efforts, 
he, the defendant, would pay the plaintiff one-half of the purchase 
price in excess of $12,500, after deducting a.certain commission of 
two per cent., which had tobe paid to some other party. The plaintiff 
lived up to his part of the contract but did not succeed in collecting 
from the defendant his agreed share of the purchase price. So he 
brought suit, and in this he was no more successful. He couldn’t 
recover on his contract because the contract was contrary to public 
policy, and such contracts the courts will not enforce. The contract 
operated as a constructive fraud upon the other stockholders, and, 
if enforced, would enable the plaintiff to make a profit at their ex- 
pense. It is not forthe protection of the party sued that the courts 
refuse to enforce contracts which are void as against public policy, 
but for the protection of society in general. 
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The Course in OUT subscribers will find in this issue the second 
Banking Law. installment of our course of study in the Law of 

Banking. We thus put in their hands without 
extra cost a most valuable fund of information. 

In this issue is taken up the matter of stock and stockholders. 
Under this topic we shall discuss, in proper order, in subsequent 
issues of the Journat, the stockholder’s statutory liability for the 
debts of the bank, the right to transfer stock and the effect of trans- 
fer, the bank’s lien upon its stock for debts owing to it from the 
stockholder, the increase and reduction of the capital stock, the stock- 
holder's right to examine the books of the bank, the rights of stock- 
holders in the election of officers and the management of the bank, 
and other matters pertaining to the rights, privileges and liabilities 
of stockholders. 

The course will then proceed to the rights and obligations of the 
various officers and agents ofa bank and the transactionswhich banks 
engage in daily, such as collections, deposits, loans, discounts, etc. 
In short the course will cover systematically the entire range of the 
banking law. 

A few suggestions to those who intend to follow this course of 
study may be appropriate. It should always be remembered that 
the fact that the courts of one state have decided acertain question 
of law in a certain manner has no bearing upon the condition of the 
law in any other state. It may even be that the decision has been 
overruled in its own state by a subsequent decision or by statute. 
In other words it is not wise to permit such learning as may be de- 
rived from individual study, to take the place of competent legal ad- 
vice. The greatest service that such learning can render its posses- 
sor is to place him on guard against becoming involved in legal diffi- 
culty. For instance, one may have read of several instances where 
a bank has suffered a loss through permitting an agent to deposit 
checks, payable to its principal, in his own individual account, and 
then allowing him to check out the proceeds. A somewhat similar 
situation may arise in the reader's practice. He may not be sure of 
just whattodo. But he is sure of one thing and that is that it is time 
to go to some one who knows and find out what to do. If he had 
never read the decisions in which banks had been held liable in dam- 
ages through accepting such accounts he might never have realized 
that there was any danger. To cite another instance, one may, in 
the course of his reading, learn that in some particular jurisdiction, 
it is necessary to present demand paper within a certain time in order 
to hold the indorsers. This will immediately suggest to the reader 
the advisability of finding out what the rule may be in his own juris- 
diction. 

But it is not all a question of being on guard. One whocarefully 
reads a well prepared series of articles on the banking law must of 
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necessity learn a great deal that will benefit him in his daily work. 
Every banker ought to procure a copy of the banking statutes of his 
state and familiarize himself with their provisions. If he is associat- 
ed with a national bank he should have the national bank act on his 
desk and should know every section of it. 


tin Papeete According to a note in British Ruling Cases, 
by Telegram. of which volume one has just been published 
by the Lawyers’ Co-operative Publishing 
Company, Rochester, N. Y., no court in the United States has ever 
decided the question whether payment of a check may be stopped 
by telegraph. This may be taken as authoritative since the nctesin 
the publications of this company are unusually thorough and repre- 
sent exhaustive research. 

The question arose for the first time in the English Courts in 1908, 
in the case of Curtice v. London City and Midland Bank, limited, 1 
K. B. 293. It was there held that a bank was not liable to its de- 
positor for paying a check after a telegram countermanding the 
check has been delivered to the bank, where by an oversight, the 
telegram was not brought to the notice of the manager of the bank 
until after the check had been paid. 

The facts showed that, on October 31, 1906, the plaintiff drew a 
check on the defendant bank for 63/., in favor of one Jones, as the 
purchase price of three horses to be delivered by Jones at Charing 
Cross at 3:30 p. m. on that date. The horses not being delivered 
according to the agreement, the plaintiff sent a telegram to the de- 
fendant bank directing that the check be not paid. The telegram 
reached the bank on the same day after the bank was closed and was 
placed in the letter box attached to the door for the reception of 
mail. On November Ist, when the box was cleared of its contents, 
the telegram was, by mistake, left in the box. The check was, con- 
sequently, paid, and this suit was brought against the bank. It was 
shown, at the trial, that the payment of checks was frequently coun- 
termanded by telegram, and that the banks recognized and acted 
upon this practice. 

It was held that the payment of the check was not eountermand- 
ed within the meaning of section 75 of the Bills of Exchange Act, 
which provides: ‘*The duty and authority of a banker to pay a 
check drawn on him by his customer are determined by countermand 
of payment.” 

On the general question of stopping payment by telegraph the 
court observed that it was largely a matter of contract. But, in the 
absence of contract, it was said that a bank could not be expected to 
keep up to the minute with all stop order communications. 
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CATEGORICAL DISCUSSION OF THE ALDRICH 
PLAN. 


BY MAURICE L. MUHLEMAN, 
Author of ‘‘A Plan for a Central Bank,” published by the Baxxtye Law Journat Co. 


SECOND PAPER. 


INCE the first paper on this subject, published in last month's 
JOURNAL, was written, the Aldrich plan has been developed into a 


bill which is now pending in Congress. Some changes have been - 


made in this final measure respecting the features then discussed 
which should be considered. 


Charter Period. While the bill continues the 50-year provision for 
the charter, it provides that Congress may amend it at any time, to take 
effect at any decennial period. This is a proper provision speaking 
generally; but it is possible that during the first decade there may be 
reasons for amendments which should take effect at once,and this should 
be provided for. It could readily be met by a provision that such 
amendments as are acceptable to the directors of the National Associa- 
tion may be effective at once after enactment into law. I still prefer a 
25-year charter, for the reasons given last month. 


Capital. The Reserve Association may begin business when 
$200,000,000 capital has been subscribed, half thereof paid in. This 
is a decrease from $300,000,000; but the proviso that banks must sub- 
scribe to a sum equal to 20 per cent. of their own capital remains ; so 
that there is no actual improvement in this section. 


Ownership of Stock. The provision restricting state institutions is 
changed only as to the capital of trust companies which is graduated 
according to population. The restriction is also added that all state in- 
stitutions must hold the reserves prescribed and subject themselves to 
the examination provided, in later sections. 


Organization. A committee on organization is to be created, consist- 
ing of the Secretary of the Treasury, the Secretary of Agriculture, the 
Secretary of Commerce and Labor and the Comptroller of the Currency. 
This committee is to secure subscriptions to the capital stock, and when 
the $200,000,000 has been subscribed, it shall select the 15 cities where 
branches are to be located, and divide the country into districts, organize 
local associations therein, under the following proviso: New England 
States shall have one district, Eastern States two, Southern States four, 
Middle States four, Western and Pacific States together four. 

The usual grouping of states by the Comptroller of the Currency 
has been changed, but only in one particular: Maryland and the Dis- 
trict of Columbia are in the Southern, instead of the Eastern group, 
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which is quite logical. This makes a revision of the table printed last 
month desirable. 


TABLE SHOWING BY GROUPS OF STATES THE BANKING RESOURCES 
AND OTHER FACTORS BY RATIOS. 











Di- 

Groups of Resources Districts rec-*Popu- No.of Capi- Depos- 
States. Milns. % No. 4% tors. lation. Banks. tal tts. 
NewEngland 2,934 12.4 1 6.7 3 7.1 4.4 7.2 147 
Eastern... 9.546 40.5 2 13.3 6 21.3 10.6 28.5 40:3 
Middle.... 5,758 . 24.4 4 26.7 12 27.8 33.5 28.8 23.7 
Southern... 2,642 11.2 4 266 9 29.8 24.8 19.6 10.0 

Western... 1,113 4.8! 
Pacific .... 1,574 6.7' 4 26.7 9 14.0 B6.7 . 139° 3 
All. ... 23,567 100.0 15 100.0 39 100.0 100.0 100.0 100.0 


These figures show that the preponderance of power, as represented 
by the districts, is given to the Middle, Western and Pacific groups, 
with 8 districts and 53.3 per cent. of the power, although they have only 
44.7 per cent. of the capital and 41.8 per cent. of the population. The 
Southern group also has a relative preponderance, particularly when 
compared with the Eastern group. If allowance were made for area to 
be served, the division would be somewhat more equitable; yet it is 
doubtful if this was given much weight; the distribution was evidently 
made to preserve the number at 15. Apparently the branch cities 
would be Boston, for New England, New York and Philadelphia for the 
Eastern, Baltimore, Atlanta, New Orleans and Dallas for the Southern, 
Chicago, St. Louis, Cleveland and Minneapolis for the Middle, Denver 
and Omaha for the Western, San Francisco and Seattle for the Pacific. 

A provisionis inserted thatin the division into districts the committee 
shall have due regard to convenience and the customary course of busi- 
ness, ignoring state lines. This is a satisfactory addition. 

It is however a weakness in the plan to have the Committee com- 
posed entirely of Government officials. There should actually be a 
preponderance of non-officials in the composition of the body that shall 
undertake this task, particularly as these officials are political appointees 
and all from one party. It would be much better to have only two 
official and three non-official members. 


The discussion will now follow the sections of the bill before Con- 
gress. 


Sec. 7. Local Organizations. The by-laws of the local associations 
shall fix the number of directors thereof. Each bank chooses one rep- 
resentative to vote for it; three-fifths of the board is to be chosen by a 
vote by banks, each having one vote, the other two-fifths by shares held 
inthe National Association, each share giving one vote. Thus the stock 


* Elected directors only; distributed according to the estimates in Commission's 
report. 
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interest has less power than the banks as units; in other words the big 
banks cannot override the little ones. While some believe that the stock 
should not vote, it is clear that the combination system is much more 
equitable. Assuming an association with 50 banks, of which 20 have 
$10,000,000 capital out of a total of $20,000,000, these could probably 
elect the two-fifths’ quota of directors; but they could hardly elect any 
of the rest as against the smaller banks ; yet these 20 being of such im- 
portance, should be represented in the board; the small ones should 
not have absolute sway. 

There has been added a proviso that where 40 per cent. of the capital 
of two or more banks is owned by the same interests, these banks are 
to have only one vote between them, in the bank unit vote. Apparently 
the stock vote is in such a case cut out entirely, forthe language is thus: 
neither of such banks shall be entitled to vote separately, as a unit, or 
upon its stock, except that such banks acting together, as one unit, shall 
be entitled to one vote, for the election of the board of directors. 

This is a drastic proviso to prevent concentration of control; but 
the apparent exclusion of the entire share vote in such cases seems un- 
necessary ; the shares of one of the banks should be allowed to vote. 

A proviso is included here and in the subsequent sections relating 
to directors, requiring them to take an oath in the form prescribed by 
the National Bank Act, which is of course proper. 

An apparent inconsistency is that the by-laws must determine the 
number of directors, and the directors are to make the by-laws. Evi- 
dently some by-laws should be provided before the first election of di- 
rectors ; this could be done by the organization committee, upon uni- 
form lines, subject to later amendment by the boards. Of course all by- 
laws must be consistent with law and approved by the National Associ- 
ation. 

The directors of local bodies are to be elected annually. 

Sec. 8. District Organizations. The boards of directors of the dis- 
trict associations, which are to manage the branches, are to be not less 
than 12 in number to be fixed by the by-laws, and are to be elected by 
composite voting. The directorsof each /oca/ association choose a vot- 
ing representative, who votes for them, first for one-half of the member- 
ship of the district board by bank units, each bank having one vote ; 
then for one-third of the number by share vote ; then these directors, so 
chosen, elect one-sixth of the whole number to complete the member- 
ship, from the district at large to represent the industrial, agricultural 
and commercial interests, not bank officers. Directors of banks may 
be so elected, but cannot serve in both capacities. (These directors 
serve for three years but are to be classified after the first election, so 
that one-third are to be elected annually.) There is then added the man- 
ager of the branch, who is appointed by the National Association and 
becomes chairman of the board. 

Thus in a board of 18 elected directors the first 9 would be the ap- 
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pointees of the banks, in which choice the small ones could, as has been 
shown, outvote the large ones ; the next 6, being elected by share votes, 
could always be the nominees of the large banks; the final 3 could be 
chosen by the 9. (out of 15) who are the appointees of the small banks. 
Thus if the issue were made on these lines, the small banks could 
easily have 12 out of the 19 members. This illustration is given to 
show that the power of the small banks is preponderant. 

Here again comes in the anomaly that thie directors fix the by-laws 
and the by-laws fix the number of directors. 

Provision should in my opinion be made to confine eligibility to the 
board to men actually living in the localities and districts. 

Sec. 14 to 19. National Board. The number of the directors of the 
National Association is fixed at 46; (but the number may be increased if 
there are to be more than 15 districts;) of these 4 are to be Government 
officials—Secretary of the Treasury, Secretary of Commerce and Labor, 
Secretary of Agriculture and Comptroller of the Currency. Each dis- 
trict elects one member, the power being in the district board, which as 
we have seen could in each case be dominated by the small banks. Then 
9 directors are to be elected by voting representatives from each district, 
upon the share basis, each representative voting the number of shares 
in the National Association held in his district. Each district board 
also elects one director from the district, to represent the industrial, 
agricultural and commercial interests, again excluding officers of banks. 

Of the 9 directors chosen by shares, not more than one may be from 
any one district. 

The terms of all the elected directors is fixed at three years, but they 
are to be classified so that their terms shall expire one-third at a time, 
so that there may be an annual election for that number. 

The 43 directors thus making up the board then recommend three 
names to the President of the United States who therefrom appoints one 
person to be governor of the Association, a director and chairman of 
the board. The 44 directors then choose two deputy governors, who 
also become directors. 

In this composite election of directors the small banks again can ex- 
ercise dominant power; there are 30 (at least) chosen by the district 
boards, which as we have seen, may be controlled by the small banks ; 
these join with the 9 directors elected by share votes and the 4 Govern- 
ment directors, to choose 3 more; of course 30 can outvote 13 if they 
determine to work together. 

In this particular the constitution of the board gives more power than 
is necessary to the small banks. Doubtlessly it was the fear of the 
dominance of big banks which prompted this excessive grant of power, 
as if a conflict of interest were assumed to be a certainty. 

There are however a number of other considerations to be discussed 
in connection with the constitution of the board. As has already been 
stated, the Government—that is to say the people—should have fair 
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representation in the management. It is true that under the plan the 
Government does not take any of the capital stock of the Association ; 
but it is to turn over its cash balance and general business, which gives. 
the Association a working capital equal to and often greater than the 
proposed share capital, without interest. Yet the plan’ provides for 
only four representatives of the Government on the board. Moreover 
these four are political officials, a circumstance which is objectionable. 

There is every reason why the people should have at least one-fourth 
of the board to represent them; these members should be appointed in 
such a manner as to preclude political or other detrimental influences. 
It is argued that this cannot be done in this country, although it is done 
elsewhere. Of course if we start out by claiming for our Nation the 
distinction of pusillanimous incapacity in such matters, there is no room 
for argument; and we might as well say that we are not entitled to 
any improvement in our system; our alleged lack of intelligence and 
integrity in public affairs is used to justify the continuance of the evils. 
But the allegation is not necessarily a fact; we have capable, patriotic 
men; and we have shown in the creation of our Inter-state Commerce 
Commission and in the constitution of our Federal courts that we can de- 
vise means to get the very best public service from such men. Let us 
not carry self-stultification to absurd limits. 

Let it be understood that, with the one exception of the Bank of Eng- 
land, every central bank in the world is so constituted that the govern- 
ments have an influential voice in the management; the degree thereof 
varies ; the principle is recognized as essential. Yet here, where we 
are supposed to have a government more deeply concerned with the wel- 
fare of the people than anywhere else, it is deliberately proposed to 
ignore that principle. 

The people of the United States should, just as deliberately but much 
more forcibly, reject such a proposition as a violation of primary rights 
and morals; the bankers and business men should be ready to lend their 
aid to such a movement, because without proper consideration of the 
interests of the whole people, the reform can hardly be adopted; and if 
adopted as it stands, it will certainly require change in a few years, 
which means more of uncertainty and turmoil, which do not help busi- 
ness. It has been well said that no selfish considerations should be per- 
mitted to dictate in formulating a plan for the improvement of our mone- 
tary affairs. 

The inclusion of four government officials in the board is a mere sop 
and an illogical one. The Secretary of the Treasury and the Comptroller 
of the Currency both have supervisory functions over the institution 
and its members, which will conflict with their proper service on the 
board at crucial times. They should hence be independent thereof. To 
include them, moreover, introduces a political element, since these places 
are usually filled by political appointees. 

There is no reason whatsoever to justify making the deputy govern- 
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ors directors; they should be excluded if for no other reason than that 
they are appointed by the directors and are subordinate officers. Since 
one deputy would act in place of the governor in his disability, the 
board would be short a member in such a case, which is alsoubjectionable. 


Sec. 10. Officers, National Association. There are to be a govern- 
or, two deputies, a secretary and minor officers. The governor, as al- 
ready stated, is to be appointed by the President of the United States, 
from a list of three persons submitted by the directors; his term of of- 
fice is fixed at ten years ; he may be removed for cause by a two-thirds 
vote of the board. The deputy govenors are elected by the board for 7- 
year terms, and are removable at any time. The senior deputy acts as 
governor in the latter’s inability. There is no good reason why the de- 
puties should not also be appointed by the President. The governor 
and the deputy governor of the Bank of France are appointed by the 
President of that republic. 

It is questionable if the limitation of the term of the governor to ten 
years is desirable; in Mr. Aldrich’s plan he was to hold office during 
good behavior. 

Sec. 11. Payment of Capital. When organized, the board of direct- 
ors of the National Association shall call in the half of the subscribed 
capital, $100,000,000 and when paid in, a certificate of that fact shall be 


filed with the Comptroller of the Currency, as also a list of the share- 
holders. 


Sec. 12. Shares. This provides that shares shall not be negotiable 
—already discussed; it further provides that they may not be hypothe- 
cated. Here are also the provisions for redeeming the shares in case 
of liquidation of a bank-member, increase and decrease of capital, al- 
ready discussed. Of course these changes must be reported to the Comp- 
troller of the Currency. The debts due to the National Association by 
a bank in liquidation, are to be first liens against the shares. 


Sec. 13. Taxation. Provides for exemption from state and local 
taxation of all the associations except as to the real estate owned. 


Sec. 14. Executive Committee. The National directors are to elect 
committees annually ; an executive committee of 9, of which only 5 
members are to be actually elected, the other 4 being the governor 
(to be chairman), the two deputy governors and the Comptroller of the 
Currency. Of the 5 elected no district may have more than one. This 
committee is the managing body and is to have all the power of the 
board unless otherwise especially delegated or reserved, but not the 
power to appoint or remove the governor or the deputy governors. 

This provision is faulty in that it permits the deputy governors to 
be on the committee ; these are executive officers who take the place of 
the governor in his absence or disability, and should not be members of 
the committee. For reasons already stated the Comptroller of the Cur- 
rency should under no circumstances be a member. It would be not 
only proper but actually necessary that at least three members of this 


committee be taken from the government directors, which it is propos- 
ed above should be in the board. 





THE ADVANCE IN PRICES. 


HE world-wide advance in prices has at last exerted enough pres- 
T sure upon the human race to induce men in authority to give some 
attention to the subject. For years economists have not only ob- 
served and studied the phenomena, but have urged governmental 
action to definitely ascertain the causes and provide means by which 
the great mass of the people, afflicted by the burden, may find relief. 

Foremost among those who have been devoting time and energy to 
this important question, stands Prof. Irving Fisher of Yale University, 
who has, in season and out of season, hammered at the doors of domi- 
nant public opinion for a hearing. His persistence is being rewarded at 
last, and the outlook for a comprehensive examination of the facts which 
shall lead to the provision of a remedy, is reasonably fair. He has been 
favorably received by economic organizations abroad ; has recently ob- 
tained the approval of commercial bodies such as the Chamber of Com- 
merce of New York, and of our own economic associations ; and the pro- 
position formulated by him, to have the United States call for an inter- 
national conference on the subject, has been put up to the President of 
the United States. 

It should interest every one sufficiently to induce him to take a 
quarter of an hour’s time, to write to his Congressman, urging him to 
progress any movement looking to the examination into the question. 

Let us see what the subject really is upon its face. Several econom- 
ic publications have for many years kept records of prices of commodi- 
ties, month by month and year by year, giving us reliable data to show 
the fluctuations. The United States Government through its Labor Bu- 
reau, has also kept track of these changes. The net result of this work 
is to show that there has been a steady advance in general prices, thus en- 
hancing the cost of living, since 1897, amounting to an average of fully 
33 per cent. and that this era succeeded a period of falling prices dating 
back to 1873. 

Whiie the cost of commodities thus advanced, in the past fifteen 
years, the wages of labor did not advance at the same pace, to cover the 
increased expense of living: such advances in wages as have taken place 
coming usually Jater, and in some cases in far from the same ratio; 
those who receive fixed salaries or have fixed incomes have necessarily 
found themselves short of covering their outgo as readily as before. 

A four per cent. bond issued in 1896 brings as usual $4 on every 
$100 of its par ; but this $4 does not pay for as much in the way of living 
cost as $3 did in 1896. 

How much this has meant to the millions of toilers, and to the hun- 
dreds of thousands who have had to rely upon fixed incomes to cover 
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their expenses, is hardly possible of determination. But the prevalence 
of strikes and other labor troubles, a necessary sequence of this pressure 
upon the human race, is conclusive evidence that the patience of the 
sufferers is being exhausted. 

Yet it was only through such manifestations that it has been possible 
to rouse governments into semblance of action; and the end of these ex- 
pressions of desperation is not yet near. More trouble is expected. 
Definite steps should hence be promptly taken to provide remedies. 

While it is conceded that several causes have contributed to the 
higher cost of living, there is a general agreement that the increased pro- 
duction of gold has been the chief factor; and the circumstance that 
the great and steady addition to the world’s supply of gold began when 
prices turned from the low level in 1897 and has kept on ever since, is 
sufficient prima facie evidence to warrant the special study of that feature. 

In the final analysis the influence of gold is exerted through the qual- 
ity given to it by law as money ; it is not only the medium of exchange 
but also the measure of values. Were we to have coin alone to deal 
with, the conditions would not be difficult; but we have other forms of 
money as well; and since the volume of money, relative to the demand 
therefor, influences its value, the laws which enable the creation of credit- 
money necessarily serve to add to the supply. And in this category of 
credit-money we must include not only bank notes and Government notes, 
but also check-money ; for they are all used as means of payment, hence 
act as money, the gold being used as a basis for all, through reserves. 

Definite figures are available to show the volume of money so far as 
gold, silver and notes are concerned; and the deposits held by banks 
which are subject to check, give us a fair estimate of the supply of check- 
money. 

There has been a marked increase in the supply compared with de- 
mand of all these elements constituting money-means, and particularly 
with respect to the amount of check-money; the restraints against ex- 
pansion having been insufficient to regulate the volume. Thus the 
purchasing power of the total has fallen. 

Since 1897 coin and paper money doubled, check money increased 
nearly four-fold, population only 33 per cent. and business hardly two 
and one-half times. 

Hence our measure of values has been not only fluctuating, but, in 
general contracting, relatively to commodities in general. Imagine a 
yard-stick or a bushel-measure changing in length or depth, and chang- 
ing always so that the result is less cloth to the yard or less grain to the 
bushel, and the simile is complete. This is what we have stupidly al- 
lowed our value measure to become and deceive us. 

It was not enough to have nature force tribulations upon us by short 
crops ; it was not enough that cold-storage was introduced to interfere 
with supply and demand, and that other economic conditions, such as 
tariffs and trusts, worked in the same direction to enhance the cost of 
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living ; on the top of all these conditions, we had to endure the effects of 
a measuring device that is deceptive and uncertain. 

It will surprise many to learn that the outcome of the present move- 
ment is expected by economists to be the dethronement of gold as 
the standard value-measure. If it be demonstrated that the enthrone- 
ment of gold by the human race has served to put this burden upon us, 
there should be a revolution as soon as possible; and economists claim 
to be able to prove it. 

What is to take the place of the yellow metal? Not another com- 
modity, for all commodities are subject to the variations in values ; but 
a standard to be derived from the recording of all prices and averaging 
these to reach a figure that shall not be deceptive. Practically, gov- 
ernmental regulation of prices internationally, promulgated week by 
week, ignoring gold except as a medium of exchange. This may seem 
impracticable, but economists insist that it is the only equitable stand- 
ard, and the way to make it practicable will be found. 

Lieut.-Gov. Luce of Massachusetts, who was chairman of a commis- 
sion in that state to examine into the subject, delivered a very instruc- 
tive address thereon, at a recent dinner of New York bankers. He is 
convinced that the end of the advance is not yet in sight unless condi- 
tions change very much, since the production of gold is certain to go 
on increasing for at least a decade, and the production of check-money 
is not to be diminished. 

He repeated the statement of Prof. Norton of Yale, that the changes 
in fifteen years have meant a loss of more than $1,000,000,000 to sav- 
ings bank depositors in the United States alone ; and that other secu- 
rity holders, including insurance companies, must have lost much more. 
If the dollar with which we measure is such a deceptive instrument, 
like an elastic tape-measure would be, it is certainly high time to look 
into the matter. 

When the volume of money is multiplied more than ten times the 
increase in population, and is more than twice as great as the volume 
of business, the disparity between supply and demand becomes evident. 
We are habituated to measuring the value of our possessions and the 
amount of our obligations, in dollars, instead of regarding the pur- 
chasing power of the dollars, which is the true standard. Thus we are 
deceiving ourselves almost continuously and unconsciously. 

During the Civil War, when greenbacks were our standard money, 
the point was well illustrated; almost every day saw a change in the 
purchasing power of the paper dollars, because the real dollars—of 
gold—had become merchandise. But when all our money forms stand 
at par, it is difficult to observe the fluctuation of the actual value of the 
dollar; it is expressed in prices only, and hence disguised. 
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THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


Vil. PRESENTMENT FOR PAYMENT. 


6. Time of Day When Presentment May Be Made. 

7. Presentment of Paper Payable on Demand In General. 
8. Presentment of Notes Payable on Demand. 

9. — The Massachusetts and Connecticut Decisions. 

10. — The California Statute. 

ll. — The Minnesota Statute. 

12. Presentment of Bills of Exchange Payable on Demand. 
13. — The California Statute. 

6. Time of Day When Presentment May Be Made (Continued).—As 
to paper payable at a bank there is a special provision in the Negotiable 
Instruments Law. Section 135 provides that such paper must be pre- 
sented ‘‘during banking hours, unless the person to make payment has 
no funds there to meet it any time during the day, in which case present- 
ment at any hour before the bank is closed is sufficient.’’ In German 
American Bank v. Milliman, 31 Misc. Rep. (N. Y.) 87, where the holder 
of a note payable at a bank presented it during banking hours, and im- 
mediately protested it for nonpayment, it was claimed, on behalf of the 
holder, that presentment at any time during banking hours on the day 
of maturity was sufficient, and that the note might be protested at once 
if not paid, and the protest fees charged to the maker. The court held 
contrary to this contention, that section 135 should be construed to mean 
that the maker should be entitled to the entire banking day in which to 
pay the note, and that if the note should be presented and dishonored 
and the maker should afterwards, and before the close of banking hours, 
deposit enough money to meet the note, the presentment would be pre- 
mature. Section 135, it was held, would also cover a case where the 
holder obtains admission to the bank after banking hours and presents 
a note for payment, having made no presentment during banking hours. 
In such a case, if there were no funds on hand at any time during the 
day to pay the note, the presentment would be sufficient to hold an in- 
dorser. This section, the court said, was not enacted for the purpose of 
declaring that presentment at any time during banking hours is suffi- 
cient, but to codify the rule announced by the New York Court of Appeals 
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in the case of Salt Springs National Bank v. Burton, 58 N. Y.430. In 
that case the note, which was made payable at a bank, was not presented 
during banking hours, but an hour after, when the holder was admitted 
to the bank where he found the cashier, of whom he demanded payment, 
and who refused payment for the reason that no funds had been left to 
meet the note. The court held that the demand was sufficient to hold an 
indorser. 


7. Presentment of Paper Payable on Demand in General.—The time 
within which a negotiable instrument, payable on demand, should be 
presented for payment, in order to preserve the rights of the holder 
against the drawer or indorser, is a matter which is attended with great 
uncertainty. It depends upon many different considerations. In the 
first place it depends upon whether or not the state, in which the ques- 
tion arises, has adopted the Negotiable Instruments Law. In some of 
the states, which have not adopted the statute, the courts apply the 
common law rules according to their conception of these rules. In other 
states, where the uniform statute is not in force, there are particular stat- 
utes which apply to the presentment for payment of negotiable paper 
payable on demand. In all states the character of the instrument has 
a bearing on the question, for there are different rules for the different 
classes of instruments, namely, promissory notes, bills of exchange and 
checks. Before the adoption of the Negotiable Instruments Law, whether 
the instrument carried interest or not was an important factor in some 
jurisdictions in determining if presentment had been made in proper 
time. It is still of importance in some of those states which have not 
adopted the uniform act. And the presence or absence of interest is 
still to be taken into consideration even in those states which have 
adopted the uniform act, though it is far less important than formerly, 
and different rules are sometimes applied according to whether the party 
sought to be held is a drawer or an indorser. 

The rule most frequently met with in the consideration of this ques- 
tion of presentment is the rule which says that presentment must be made 
within a reasonable time. Reasonable time is impossible of exact defi- 
nition and the rule which involves it is difficult of application. Never- 
theless the importance of the topic now under discussion makes it im- 
perative that the various rules of law involved be considered with great 
detail. It is hoped that the sections which follow will set forth, with 
some degree of clearness, the legal principles regulating the present- 
ment of demand paper. It should be remembered that the present dis- 
cussion of presentment for payment is confined to the requisites of such 
presentment for the purpose of fixing the liability of drawers and in- 
dorsers. 

Believing that it will tend to simplify the subject, we shall take up 
promissory notes, bills of exchange and checks separately, and in the 
order named. 
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8. Presentment of Notes Payable on Demand.—.<As to notes payable on 
demand, the Negotiable Instruments Law, sec. 131, provides that pre- 
sentment for payment must be made within a reasonable time after their 
issue. If presentment is not made within a reasonable time after the 
issue of the note, then the indorsers are discharged. The maker, of 
course, remains liable irrespective of the time of presentment, provided 
payment is demanded before the note is barred by the running of the 
statute of limitations. 

This provision, that a note payable on demand must be presented 
within a reasonable time in order to charge an indorser, changed the law 
in New York. Prior tothe adoption of the Negotiable Instruments Law, 
a distinction was made in the New York cases between demand instru- 
ments which carried interest and those which did not. It was held in 
New York that a promissory note, payable on demand with interest was 
a continuing obligation and that an indorser remained liable until actual 
demand. Merritt v. Todd, 23 N. Y. 28. 

In this case it was said: *‘ If the security be not on interest, it may 
be a fair exposition of the contract to hold that no time of credit is con- 
templated by the indorser, and that the demand should be made as quick- 
ly as the law will require upon a check or sight draft,’’ or, in other 
words, within a reasonable time. But, where the instrument carried 
interest it was held that it would be contrary to the intention of the 
parties to require presentment to be made within any particular time. 

The distinction between demand notes carrying interest and demand 
notes not carrying interest, created by the New York case above cited, 
was done away with by the adoption of the Negotiable Instruments 
Law. And now in New York, as in any other state, which has adopted 
the statute, demand notes must be presented within a reasonable time 
after issue whether or not they bear interest, if the holder would charge 
the indorsers with liability. 

The difficulty in applying this rule lies in determining what is a 
reasonable time. By one court it was said: ‘“‘One of the most difficult 
questions presented for the decision of a court of law is, what shall be 
deemed a reasonable time within which to demand payment of the maker 
of a note payable on demand in order to charge the indorser. It de- 
pends upon so many circumstances to determine what is a reasonable 
time in a particular case that one decision goes but little way in establish- 
ing a precedent for another.’’ Seaver v. Lincoln, 21 Pick. (Mass.) 267. 

This section of the statute was construed in Commercial National 
Bank v. Zimmerman, 185 N. Y. 210, 77 N. E. Rep. 1020, where the 
person sued was the indorser of a note payable on demand with interest. 
The holder waited over three years and a half before presenting it for 
payment. It was held that the indorser was released because the note 
had not been presented within a reasonable time after its issue. 

It was contended in this case that the burder was upon the defend- 
ant to establish that the note was not presented within a reasonable time, 
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after its issue as a condition to his right to hold the indorser. This 
holding overrules the earlier New York case of German American Bank 
v. Mills, 99 App. Div. (N. Y.) 312; 91 N. Y. Supp. 142. 

In Seaver v. Lincoln, 21, Pick. (Mass.) 267, a demand made seven 
days after the date of a note was held to be within due time, and in the 
case of Schlesinger v. Schultz,110 App. Div. (N. Y.) 356, 96 N.Y. Supp. 
383, it was held that a demand note, carrying interest, which was pre- 
sented for payment ten months after its issue, was presented with suffi- 
cient promptness to hold the indorser. Whether or not a presentment 
of a demand note, bearing interest semi-annually, more than six years 
after the date of the note, was within a reasonable time was held, in 
Hampton v. Miller, 78 Conn. 267, to be a question for the jury to de- 
cide, upon the facts presented. 

In Field v. Nickerson, 13 Mass. 131, no demand was made upon 
a demand note for a period of eight months and it was held that the de- 
mand was not made in time to hold the indorser, andin Home Savings 
Bank v. Hosie, 119 Mich. 116, 77 N. W. Rep. 625, it was held that, 
where all the parties to a demand note lived in the same city, a failure 
to demand payment for two and a half years released the indorsers. 
There are not many decisions on the question, but what few we have 
cited serve to show that there is little uniformity to be found in them. 
This section of the Negotiable Instruments Law (131) is not to be con- 
fused with the section 92, which provides that where a demand instru- 
ment is negotiated an unreasonable time after its issue, the holder is 
not deemed a holder in due course. The authorities under section 92, 
were completely set torth in 28 B. L. J. 483, 484. 

Section 4, of the Negotiable Instruments Law, is intended as an aid 
in fixing unreasonable time. This section reads as follows: ‘In de- 
termining what is a reasonable time or an unreasonable time regard is 
to be had to the nature of the instrument, the usage of trade or business 
(if any) with respect to such instrument, and the facts of the particular 
case.’’ Under this section it would seem that if a note carries interest 
that fact should be entitled toa certain amount of weight. For instance 
it would hardly seem reasonable that a demand note bearing interest 
‘payable annually’’ should necessarily be presented for payment be- 
fore the expiration of a year upon penalty of discharging the indorsers. 
The provision for interest payable annually would seem to be a fact “* of 
the particular case’’ indicating that the parties intended the note to re- 
main outstanding for at least a year. 


9.—The Massachusetts and Connecticut Decisions.—In Connecticut, 
prior to the adoption of the uniform act, demand notes were, by statute, 
(General Statutes, p. 405.) required to be presented within four months. 
In Massachusetts the time allowed for the presentment of demand paper 
was sixty days. Both of these statutes have been repealed by the adop- 
tion of the Negotiable Instruments Law in these two states. 

The Massachusetts statute, however,although repealed still continues 
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to have an effect on the law at the present time. This statute was en- 
acted in 1839 and remained in force until the adoption of the Negotiable 
Instruments Law in Massachusetts in 1899. So, for nearly sixty years 
the practice in that state had been to present demand notes for pay- 
ment at or before the expiration of sixty days. When the question of 
the time within which a demand note should be presented for payment 
in order to hold the indorser was presented to the Supreme Judicial Court 
of Massachusetts in 1902, the court decided not only that a presentment 
three months after the date of the note was not within a reasonable time, 
but that, in the absence of any evidence as toa custom or usage of busi- 
ness, different from the one which had had the force of law for nearly 
sixty years, that custom should prevail and demand notes should be pre- 
sented for payment at or before the expiration of sixty days after issue, 
or, in detault of such presentment, the holder should forfeit his rights 
against indorsers. Merritt v. Jackson, 181 Mass. 69, 62 N. E. Rep. 987. 

It would be mere conjecture to attempt to say whether the Connecti- 
cut courts might, following the same reasoning as the Massachusetts 
Court, hold that the Connecticut statute had established a custom of 
presenting demand notes within four months and that, in the absence of 
proot that a different custom had arisen since the repeal of the statute 
by the adoption of the uniform act, the holder of a demand note would 
have to present it for payment within four months. It would surely be 
a wise precaution for Connecticut bankers to present their demand notes 
for payment within four months after issue, for, even apart from any 
custom that might have been established by the earlier Connecticut 
statute, it is not at all improbable that the courts of that state might 
hold that a demand note, not presented for a period of four months, is 
overdue and dishonored. In fact, the courts of any other state, except- 
ing a very few which still have statutes on the subject, might so hold, 
wherefore the prompt presentment for payment of demand notes is a pre- 
cautionary measure which bankers generally would do well to adopt. 

10. — The California Statute.—It is provided by statute in California, 
which state has not as yet adopted the uniform statute, (California Civil 
Code, sec. 3248,) that: ‘‘If a promissory note payable on demand, or 
at sight, without interest, is not duly presented for payment within six 
months from its date, the indorsers thereof are exonerated, unless such 
presentment is excused.’’ Under this section, read in connection with 
other sections of the California Code, it was held that a failure to pre- 
sent a promissory note, payable on demand with interest, within one 
year (which period is made the apparent maturity of a promissory note 
payable at sight or on demand, with interest, by section 3135 of the Code) 
does not exonerate an indorser. Machado vy. Fernandez, 74 Cal. 362, 
16 Pac. Rep. 19. Presentment was here made more than sixteen months 
after the date of the note. 

The rule in California, then, is this: if a note bears no interest it 
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must be presented within six months, or the indorsers are released ; but 
if the note carries interest, then the indorsers are not released from lia- 
bility by mere delay on the part of the holder in presenting for payment. 


11. — The Minnesota Statute.—The statutes of Minnesota (Statutes 
of 1894, sec. 2231,) provide as follows: ‘‘ Upon a promissory note paya- 
ble on demand, a demand made at expiration of sixty days thereof with- 
out grace. or at any time within that term, shall be deemed to be made 
within a reasonable time. * * No presentment of such note to the promi- 
sor and demand of payment shall charge the indorser, unless made on 
or before the last day of the said term of sixty days.’’ It has been held 
that a certificate of deposit, payable on demand falls within this section. 
Mitchell v. Easton, 37 Minn. 335, 33 N. W. Rep. 910. 


12. Presentment of Bills of Exchange Payable on Demand.—While 
a promissory note payable on demand must be presented for payment 
within a reasonable time after its issue in order to hold the indorsers, a 
demand bill of exchange is sufficiently presented for the purpose of hold- 
ing the drawer and indorsers if it is presented within a reasonable time 
after its last negotiation. Negotiable Instruments Law, sec. 131. The 
term bill of exchange, as here used, refers to a bill drawn by one indi- 
vidual upon another and does not include checks or bank drafts. 

It would seem that, under this section, the liability of the drawer and 
indorsers of a bill of exchange might be indefinitely continued up to the 
period limited by the statute of limitations, and that all that is necessary 
to obtain a valid presentment of a bill, which has been outstanding for 
a considerable period, is to negotiate it and have the transferee present 
without delay. This undoubtedly is the effect of the statute. Under this 
section the only time which counts in determining whether a bill of ex- 
change has been presented in proper time to hold the drawer and in- 
dorsers is the time between the last transfer of the instrument and its 
presentment. 

But there is a curb upon the unlimited negotiation of a bill of ex- 
change, and that is section 92 of the Negotiable Instruments Law which 
provides that where an instrument pavable on demand is negotiated an 
unreasonable length of time after its issue, the holder is not deemed a 
holder in due course. (See 28 B. L. J. 483.) So, while the holder of a 
bill of exchange may, by presenting it for payment within a reasonable 
time after it is transferred to him, avoid a claim on the part of the draw- 
er or indorsers that they are released because of delay in presentment, 
still he may find that he is not a holder in due course on account of the 
bill not being presented within a reasonable time after its issue and that 
it is therefore subject to original defenses, which would not be good 
against a holder in due course. 


13. — The California Statute.— Under the statutes of California a dis- 
tinction is made between bills of exchange payable on demand without 
interest, and those which bear interest. The California Civil Code, sec. 
3213, provides ‘‘ that if a bill of exchange, payable at sight or on demand, 
without interest, is not duly presented for payment within ten days after 
the time in which it could, with reasonable diligence, be transmitted to 
the proper place for such presentment, the drawer and indorsers are ex- 
onerated, unless such presentment is excused.’’ 

And section 3214 of the California Code reads as follows: ‘* Mere de- 
lay in presenting a bill of exchange payable with interest, at sight or on 
demand, does not exonerate any party thereto.’’ 














This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 







TRUST CREATED BY JOINT DEPOSIT. 





Drinkhouse v. German Savings and Loan Society, California District Court of Appeal, September 26, 
1911. Rehearing denied by Supreme Court, November 25, 1911. 118 Pac. Rep. 953. 





A woman deposited money payable to herself or another whom she wished to 
have the money after her death. Upon the death of the depositor it was held that 
this made the bank a trustee of the money for the other party and that the estate 
of the depositor had no interest in it. The bank was, therefore, protected in 
paying the money to such other party. 


Action by John A. Drinkhouse, as administrator of the estate of 
Elizabeth Thomsen, deceased, against the German Savings & Loan 
Society. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 


Lennon, P. J. This is an appeal upon a bill of exceptions from a 
judgment rendered in favor of the plaintiff, and from an order deny- 
ing the defendant’s motion for a new trial. 

The plaintiff, as the administrator of the estate of Elizabeth 
Thomsen, deceased, brought suit against the defendant, to recover 
a specific sum of money which it was alleged the deceased had de- 
posited for her use and benefit with the defendant. 

The undisputed facts of the case as developed upon the trial are 
in substance these: On the 14th day of September, 1898, Elizabeth 
Thomsen had on deposit in two accounts with the defendant bank 
the sum of $1,697.34. Onthat day, accompanied by Louisa H. Wilson, 
she called at the bank of defendant, surrendered her bank books, and 
closed those particular accounts by withdrawing all of the money 
therein standing to her credit. Thereupon, and in the presence and 





128 THE BANKING LAW JOURNAL. 


hearing of the said Louisa H. Wilson, she opened two new accounts 
with the bank which, at the request of Mrs. Thomsen, were entered 
upon the books of the bank in the name of ‘*‘ Elizabeth Thomsen or 
Louisa H. Wilson.” The sum of $1,597.34 was placed to the credit 
of one of these accounts, and the sum of $100 to the credit of the 
other. Two new bank books in the name of ‘‘ Elizabeth Thomsen or 
Louisa H. Wilson” were issued and delivered into the personal pos- 
session of Mrs. Thomsen. Mrs. Wilson, it seems, went to the bank 
on this occasion at the request of Mrs. Thomsen. Mrs. Thomsen had 
previously said that she had some money in the bank and that if any- 
thing happened to her she wanted the money to go to Mrs. Wilson. 
After withdrawing the money from the old accounts, and before es- 
tablishing the new accounts, Mrs. Thomsen said to the bank clerk 
who waited upon her that she desired to sign over to Mrs. Wilson 
whatever money she (Mrs. Thomsen) had in the old accounts, so that 
if anything happened to her Mrs. Wilson ‘‘ could take the passbooks 
and go to the bank and draw the money.” The clerk, in reply to 
Mrs. Thomsen, clearly indicated that a deposit of the money in the 
joint name of the two women, and upon the condition stated, would 
be accepted by the bank, and thereupon the accounts were opened 
with the bank and entered upon its books in the form hereinbefore 
stated. Upon leaving the bank, Mrs. Thomsen gave the passbooks 
to Mrs. Wilson, but later in the day, at the home of Mrs. Thom- 
sen, the books were given into the possession of Mrs. Thomsen, who 
placed them in a trunk. 

On July 16, 1899, Mrs. Thomsen died intestate. At the time of 
her death, as the record affirmatively shows, she had no living rela- 
tions or next kin in the state of California, or elsewhere, and on the 
3lst day of July, 1889, letters of administration upon her estate were 
duly issued to the plaintiff herein. The bank books in question were 
in the possession of Mrs. Thomsen at the time of her death, and they 
were taken from her effects on the morning of her death by the hus- 
band of Mrs. Wilson. On July 17, 1899, Mrs. Wilson appeared at the 
bank and, presenting the bank books, demanded payment to her of 
the money entered therein. The bank complied with the demand 
upon the surrender of the books by paying to Mrs. Wilson the full 
sum of the deposits which, together with the accrued interest, total- 
ed the sum of $1,729.99. Sometime during the day of July 17, 1899, 
there was served upon the defendant’s secretary a notice from the 
public administrator, the plaintiff herein, not to make payment of 
these partictular deposits to any one but himself. The plaintiff, 
however, at that time had not been appointed the administrator of 
the estate of Mrs. Thomsen, and whether the notice which it was 
claimed was served upon the bank was served prior to or after the 
money was paid to Mrs. Wilson is not entirely clear. Incidentally it 
appears that Mrs. Thomsen, on April 6, 1899, and without the know- 
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ledge of Mrs. Wilson drew against the larger account in the sum of 
$39.91. 

The trial court found that Mrs. Thomsen was at all times the in- 
dividual owner of the money; that the passbooks in question had 
been orginally delivered to Mrs. Thomsen,and were at all times there- 
after, and up to the time of her death, in her exclusive possession; 
that the deposit of the money was made by Mrs. Thomsen alone; 
that Mrs. Thomsen did not establish a trust in favor of Mrs. Wilson; 
that said money was not deposited with defendant upon trust to pay 
the same to Mrs. Wilson; that Mrs. Wilson never had any interest 
whatever in the money; that Mrs. Thomsen did not at any time 
make an assignment of her interest in the money to Mrs. Wilson; 
that the defendant never had any agreement with Louisa H. Wilson 
in relation to the said passbooks or said money so deposited; and 
that the defendant prior to paying the money to Mrs. Wilson, was 
notified by the plaintiff that the money belonged to the estate of 
Mrs. Thomsen and to pay said money to no one but plaintiff. How- 
ever, the trial court did find as facts: (1) That the passbooks in 
question were indorsed and inscribed ‘‘Elizabeth Thomsen or Louisa 
H. Wilson, in account with the German Savings & Loan Society;” 
(2) that Louisa H. Wilson, on July 17, 1899, presented the said pass- 
books to defendant, and demanded payment to her of the money 
entered and credited therein, and that the same ($1,729.99) was then 
paid to her by the defendant; (3) that at the time of the opening of 
the accounts and the delivery of the passbooks to said Elizabeth 
Thomsen she instructed the defendant bank to pay, and defendant 
agreed with her to pay, the money then deposited by her, and any 
other money which she might deposit with defendant to the credit of 
those particular accounts, to her or to Louisa H. Wilson, upon de- 
mand of either, accompanied by the pass- books. 

Asa conclusion of law from those findings of fact, the trial court 
held that plaintiff was entitled to judgment for the sum of $1,729.99, 
together with interest thereon at the rate of 7 per cent. per annum 
from the 17th day of July, 1899. Judgment was entered accordingly 
for the sum of $2,392.33. 

In support of this appeal, counsel for defendant insists that a 
judgment upon the pleaded and proven facts should have been ren- 
dered for the defendant upon any one of the following grounds: (1) 
‘‘Mrs. Thomsen in her lifetime made a legal and valid gift to Mrs. 
Wilson of whatever interest she had in the moneys on deposit.” (2) 
‘*If Mrs. Thomsen had any interest in the money deposited (as dis- 
tinguished from having a claim or credit against the bank) she creat- 
ed a trust in favor of Mrs. Wilson, the terms of which were that the 
bank should pay to Mrs. Wilson alone upon the death of Mrs. Thom- 
sen.” (3) ‘‘The relation between the bank and Mrs. Thomsen and 
Mrs. Wilson was that of debtor and creditor. By the terms of the 
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contract, the debt was made payable to either. Payment to cne was 
satisfaction as to both.’’ The sum and substance of defendant's sev- 
eral contentions may be reduced to one general proposition that the 
essential findings of fact are indirect conflict with the uncontradict- 
edand undisputed evidence adduced at the trial. 

The claim of the defendant that ‘‘Mrs. Thomsen in her lifetime 
made a legal and valid gift to Mrs. Wilson of * * the money on de- 
posit’ does not require extended consideration. The evidence, upon 
that phase of the case, not only warrants, but fully supports, the 
finding of the trial court that Mrs. Thomsen did not make or intend 
to make an immediate gift of the money in controversy to Mrs. Wil- 
son. The mere form of the deposit was not, in andof itself, evidence 
of acompleted gift; and the fact that Mrs. Thomsen at all times re- 
tained exclusive possession of the bank books, as well as the right 
to withdraw at will all or any portion of the money credited therein, 
is inconsistent with the theory that she made or intended to make a 
present and perfected gift to Mrs. Wilson. ‘‘Although the deposit 
was in the names of either, and either could draw therefrom as be- 
tween themselves and the bank, this does not show a gift. * *” 
(Robinson v. Mutual Sav. Bank, 7 Cal. App. 642, 95 Pac. 533); and 
a finding in this case that a gift had been fully created and executed 
during the lifetime of Mrs. Thompsen would have been clearly con- 
trary to the evidence, and opposed to the rule of law in such cases 
established in this state. Dennigan v. Hib. Savings & Loan Soc. 127 
Cal. 138, 59 Pac. 389; Dennigan v. San Francisco Sav. Union, 127 
Cal. 142, 59 Pac. 390, 78 Am. St. Rep. 85; Estate of Hall, 154 Cal. 
532, 98 Pac. 269. 

It is the contention of the plaintiff that the transaction cannot be 
considered or treated as an executed trust, because Mrs. Thomsen 
never made a formal declaration of trust, or parted with control of 
the property claimed to be the subject of thetrust. It is urged fur- 
ther that the defendant never formally accepted the trust. It is 
true that Mrs. Thomsen did not say, in so many words, that it was 
her purpose to deposit the money with the defendant bank in trust 
for Mrs. Wilson. It was not necessary, however, to the creation of 
a trust that Mrs. Thomsen should have technically and precisely de- 
clared her purpose and intent to create a trust, or that the bank, in 
order to be charged with the duties and responsibilities of a trustee, 
should indicate its willingness to undertake the trust by any formal 
words of acceptance; and the circumstance that Mrs. Thomsen re} 
tained the bank books in her possession with power to withdraw the 
wholeor any part of the deposits, would not affect the validity of 
the trust, if one in fact was created. Booth v. Oak. Bank of Sav., 122 
Cal. 19, 54 Pac. 370; Carrv. Carr, 115 Pac. 261. 

The subject of the trust was personal property. and a voluntary 
trust in personal property may be created, as to the trustor, bene- 
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ficiary, and trustee by any words or acts of the trustor and trustee 
which indicate with reasonable certainty (1) an intention on the part 
of the trustor to create a trust; (2) the subject, purpose, and bene- 
ficiary of the trust; and (3) the acceptance of the trust by the trustee, 
Civ. Code, $§ 2221, 2222. And allofthe declarations of a trustor, made 
to the trustee, in relation to the trust before its acceptance, save and 
except where thetrust is declared in writing, are deemed part of the 
declaration of trust. Civ. Code, § 2254. 

The facts and circumstances of the whole case, in our opinion, 
are not only not inconsistent with, but fully sustain, the defendant's 
theory and pleaded defense that the transaction, in its entirety, was 
intended by all of the parties thereto to be, and was in legal effect, a 
perfected trust. While, as heretofore indicated, the facts of the 
case would not have supported a finding that the transaction in ques- 
tion created, or was intended to create, either a gift inter vivos or 
causa mortis (Civ. Code, §$§ 1146, 1147, 1149), yet we think, follow- 
ing the doctrine announced in Booth v. Oakland Bank of Savings, 
supra, that the form in which the account in each instance was opened 
and entered upon the books of the bank, coupled with all that was 
said and done by all of the parties to the transaction before and at 
the time the deposits were made,indicated with reasonable certainty 
the purpose and intent of Mrs. Thomsen to be that upon her death 
Mrs. Wilson, as the survivor, should have and take the money in 
question, or so much thereof as might then be remaining to the 
credit of each account. 

In brief, it is our opinion that the evidence, which was entirely 
free from conflict, not only warranted, but required, a finding by the 
trial court that Mrs Thomsen intended to create, and by her acts 
and declarations in conjunction with the acceptance by the defend- 
ant, did in fact create a voluntary trust in the money in question, 
withMrs. Wilson as the beneficiary and the defendant as the trustee, 
and that upon the death of said Elizabeth Thomsen the said Louisa 
H. Wilson became entitled to have and receive from the defendant 
the said money. 

The two cases of Dennigan v. Hibernia Savings & Loan Society 
and Dennigan v. S. F. Savings Union, supra, are strongly relied 
upon by the plaintiff to support the judgment in his favor. It is 
claimed that these cases not only dispose of the defendant's conten- 
tion with regard tothe gift feature of the case, but completely dissi- 
pate the claim that the transaction was in legal effect a trust. Those 
cases, upon the law and the facts, are readily distinguishable, 
upon the question of the creation of a trust, from the case at 
bar. As was said in a very recent case, the facts of which were 
not essentially different from the present case: ‘‘Under our theory 
of the case at bar,it is obvious that these cases are notin point. There 
are no acts or language connected with the transactions which would 
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furnish the slightest indication of an intention on the part of Ellen 
Dennigan to create out of the deposits a trust, either in favor of her- 
self and husband, orin favor of her husband alone. While, asseen, 
no certain form of words is required in the creation of a trust, there 
must nevertheless be some words—it matters not what they are— 
which indicate with reasonable certainty a purpose to create a trust. 
Nor is there anything decided in the Dennigan Cases at cross- purposes 
with the proposition that a valid trust in money may be created, 
with the power reserved by the trustor to practically revoke it by 
drawing on the trust fund until it is completely exhausted, before 
the beneficiary can enjoy the fruits thereof.”” Carr v. Carr, supra. 

Much stress is placed by counsel for the plaintiff upon the fact 
that the defendant was notified not to pay the money to Mrs. Wilson. 
The question of notice, in the view we have taken of the case, is now 
of no consequence. If the defendant was, as we think the evidence 
clearly shows, a trustee of the fund in question, it was bound to fol- 
low the directions of the trustor and fulfill the purposes of the trust 
as declared at its creation (Civ. Code, 2358), and the defendant could 
not be relieved of, nor restricted in the performance of, its obliga- 
tion by a notice from a disinterested third person. 

It follows from what has been said that the findings of the trial 
court are contrary to the evidence, in so far as it is found to be a 
fact that a trust was not created in the money in question, and that 
Louisa H. Wilson did not have any interest therein. This conclu- 
sion necessitates a reversal of the judgment and the order denying 
the defendant’s motion for a new trial, and makes it unnecessary 
for us to discuss or decide the remaining question as to whether or 
not the relation between the bank and the other parties to the trans- 
action was that of debtor and creditor, and created acontract, by the 
terms of which a payment of the debt to either Mrs. Thomsen or 
Mrs. Wilson would have been a satisfaction of the debt as to both. 

The judgment and order appealed from are reversed, and the 
cause remanded for a new trial. 


TAXABLE VALUE OF NATIONAL BANK SHARES. 


Mayor and Common Council of City of Newark v. Tunis, Court of Errors and Appeals of New Jersey, 
November 20,1911. 81 Atl. Rep. 722. 


The rule adopted by the Supreme Court in this case, that the true value of na- 
tional bank shares for taxation is, under ordinary and normal conditions, their ex- 
changeable value in the market, is a working rule, and not an invariable test of true 
value under any and all circumstances. 

(Syllabus by the Court.) 


Error to Supreme Court. 
Action by the Mayor and Common Council of the City of Newark 
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against Carrie E. Tunis and others. Judgment for plaintiffs, and 
defendants bring error. Affirmed. 


Parker, J. But for what appears, on a perusal of the briefs filed 
for plaintiff in error, to be a misapprehension on the part of counsel 
of the purport and effect of the very careful and comprehensive 
opinion delivered in the Supreme Court, we should be content to 
rest our affirmance of the judgment below on that opinion without 
further comment. This apparent misapprehension related to the 
language of the Supreme Court as to what constitutes true value of 
national bank shares, and the opinion is challenged as though it had 
been held that such true value is market value for the time being, 
without regard to other considerations. Quoting from the brief: 
‘*The Supreme Court held that the measure of true value of bank 
shares was their exchangeable value in the market; i. e., market 
value.” 

As we read the opinion, the Supreme Court was very far from 
deciding that the market value or selling price of such shares in the 
market for the time being, was the absolute measure under any and 
all circumstances of their true value. The question presented for 
decision was whether the valuation fixed by the state board was cor- 
rect. That valuation was based purely upon what in the discussion 
is called ‘‘ book value;” i. e., value based on tangible assets and lia- 
bilities. The Supreme Court held that this was erroneous, as dis- 
regarding the elements of good will, dividend-earning power, ability 
in management, public confidence, and other intangible features 
that ordinarily tend to give the stock a selling value in excess of pure 
book value; and as it was conceded that the valuation fixed by the 
county board properly reflected all these elements, the judgment 
of the state board was set aside, and the valuation made by thecounty 
board adopted. There was nothing in the judgment, therefore, to 
indicate that the rule of market value for the time being wasa rigid 
test of true value; and the opinion itself is careful to guard against 
anysuchinference. Itis pointed out that true value is not always to 
beascertained by reference to selling price; that special circumstances 
may increase or depress market value, without affecting true value, 
or vice versa; and that the tax act still empowers the assessor, and 
makes it his duty, to use his power to ascertain by independent in- 
vestigation other facts bearing on true value, and to make use of all 
these facts in determining what that true value is; but that as a gen- 
eral working rule, under ordinary and normal conditions, true value 
is expressed by the exchange value in the market. That such ex- 
change value may be sometimes considered higher than true value 
is illustrated by the case of Stratton v. Collins, 43 N. J. Law, 562, 
566, in which the stock was selling at considerably above the val- 
uation fixed by the assessor, although the buok value was somewhat 
lower. It thus appears that in neither the judgment nor opinion is 
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market value made a rigid test of true value, but it is nothing more 
than aconvenient index and evidence of true value ‘‘ under ordinary 
and normal conditions.” With this view we are fully in accord, as 
well as with the reasoning and conclusions of the opinion on the 
other branches of the case; and for the reasons given in that opinion 
the judgment will be affirmed. 


RIGHTS OF DEPOSITORS OF BRANCH BANK UPON 
INSOLVENCY—RIGHTS OF STOCKHOLDERS 
INDUCED TO SUBSCRIBE BY FRAUD. 


Burleson v. Davis, Court of Civil Appeals of Texas, November 8. 1911. Rehearing denied December 
20,1911. 141 8. W. Rep. 556. 


When a bank becomes insolvent the depositors in one of its branches cannot 
claim that the assets of the branch bank are a trust fund to be applied to the pay- 
ment of their claims. They stand on an equal footing with all the depositors and 
must pro rate with them in the general assets of the parent bank and its branches. 

Stockholders in a bank, though induced to subscribe by fraud, cannot rescind 
their subscriptions and compel repayment after the bank has become insolvent. 
Their rights are subordinate to the rights of depositors who, without knowledge of 
the fraud, subsequently became creditors of the bank. 

Appeal from District Court, Travis County; George Calhoun, 
Judge. 

Action by James G. Burleson and others against T. H. Davis, as 
receiver of the Union Trust Company. Judgment for defendant, 
and plaintiffs appeal. Affirmed. 

FINDINGS OF FACT. 

Jenkins, J. By an act of the Legislature approved May 23, 1871, 
James Crutcher and his associates and successors were constituted a 
body corporate for the purpose of doing a general banking business, 
with the privilege, among other things, of establishing branch banks. 
The capital stock was authorized to be $200,000, with the privilege 
of increasing the same $100,000 for each tranch bank established. 
Nothing appears to have been done under this charter until 1908, 
when a bank was organized under it at San Antonio, Tex., under the 
name of the Union Trust Company, with an alleged capital stock of 
$200,000. Said capital stock, in fact, consisted of $1,500 cash, the 
charter valued at $26,000, and the balance in notes signed by C. L. 
Bass and L. C. Balch. After running 10 months by revaluing the 
charter at $55,000, it was made to appear that said bank had made 
a profit of $13,000, when, in fact, it had been run at a loss of over 
$10,000. At thistime, July, 1909, J. G. Burleson, who had theretofore 
been engaged in the banking business at Lockhart, Tex., was under- 
taking to establish a state bankinsaidtown. The agents of the Union 
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Trust Company came to Lockhart at this time with the view of es- 
tablishing a branch bank of said company at that place. There being 
no demand for two additional banks at Lockhart, Burleson and his 
friends agreed with the agents of the trust company to take stock in 
the said company, and to extend their assistance in establishing a 
branch bank of said company in Lockhart, for which purpose an 
additional $100,000 was to be added to the capital stock of said trust 
company, with the further agreement that on January 1, 1910, said 
branch bank was to be converted into a state bank. Burleson and 
the others, who are styled in plaintiff's petition ‘‘ stockholder plain- 
tiffs,” subscribed and paid in cash to said additional capital stock $20, - 
737.81 and executed their notes for $9,168.04. Burleson and the 
other stockholder plaintiffs were induced to subscribe for this stock 
by the false and fraudulent representations of the agents of said trust 
company, to the effect that said trust company had a paid-up capital 
stock of $200,000, and had earned a surplus of $13,000 in the preced- 
ing10months. Subsequent to organization of the Lockhart branch 
bank said Union Trust Co. organized other branch banks, and the 
capital stock of said Union Trust Company was increased to a total 
of $500,000. Said Union Trust Company had its principal bank at 
San Antonio, and at said bank and its branch banks continued to do 
a general banking business until January 10, 1910, when it was 
placed in the hands of a receiver, T. H. Davis, the appellee herein. 
At the time said receiver took charge of the assets of said Lockhart 
branch the same amounted to $59,549.63: The liabilities of said Lock- 
hart branch at said time were $60,673.49, showing a loss in the opera- 
tion of said branch bank of $823.86. The other plaintiffs herein, who 
are denominated in plaintiffs’ petition ‘‘ depositor plaintiffs,” had de- 
posited in said branch bank the amounts for which they sue. The 
plaintiffs brought this suit against said receiver, alleging said fraud- 
ulent representations, and asked that the assets of said Lockhart 
branch bank in the hands of said receiver be declared a trust fund, 
first, for the repayment of the depositor plaintiffs; and, second, for 
the repayment of the stockholder plaintiffs. Said receiver, in addi- 
tion to general and special exceptions to plaintiffs’ petition and gener- 
al denial, reconvened and asked judgment against the stockholder 
plaintiffs for the balance due by them on their subscription to said 
stock. 

Subsequent to the subscription to the stock of said Union Trust 
Company made by the stockholder plaintiffs, there was deposited in 
the various banks of said Union Trust Company $153,000. Such de- 
posits were made without knowledge on the part of such depositors 
of the fraudulent representations made to the stockholder plaintiffs, 
or of any fact or circumstance from which they might have inferred 
that said stockholder plaintiffs had been induced to subscribe for 
stock upon fraudulent representations; or of any other fact which 
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might entitle them to withdraw the capital stock subscribed by them. 
No part of said deposits have been repaid, but the same are now valid, 
subsisting debts against said Union Trust Company. No represen- 
tations were made to the depositor plaintiffs to induce them to de- 
posit in said Lockhart branch bank. The Union Trust Company is 
shown to be hopelessly insolvent. Its assets are not sufficient te pay 
its creditors. 

The court, trying this case without a jury, rendered judgment 
against all of the plaintiffs and in favor of the receiver against the 
stockholder plaintiffs for the balance due by them on their subscrip- 
tion to the capital stock of said Union Trust Company. The court 
filed 25 findings of fact, but the view which we take of this case 
renders it unnecessary for us to make findings of fact further than 
are above set out, except as the same may be indicated in the opinion 


herein. 
OPINION. 


We think that the judgment of the trial court as to the depositor 
plaintiffs should be sustained upon the facts hereinbefore set out. 
Nothing was shown which would have authorized the court to hold 
that the assets of the Lockhart branch bank were a trust fund in the 
hands of the receiver to be applied to the payment of the claims of 
the depositor plaintiffs. They stand upon the same footing as other 
depositors in said Union Trust Company, and are entitled only to 
their pro rata of the assets of said company to be paid to them in 
due course of the administration of the estate of said company by 
said receiver. 

It isa well-recognized principle of law that, where a party has been 
induced to enter into a contract by false representations as to material 
matters, he will be entitled, upon the discovery of such fraud, and 
upon tendering back the thing received by him in such transaction, 
to have such contract rescinded, and to recover back the purchase 
price paid by him. If he can identify the money or property paid by 
him, he is entitled to recover the same in kind; if he cannot, if he 
can trace the proceeds of such payment and identify the same, he 
has an equitable lien upon such proceeds. The rights of the party 
defrauded, however, may be subjected to the superior rights of inno- 
cent third parties. Such rights are illustrated in the case of innocent 
purchasers; that is to say, purchasers for value, without notice. 

It is also a well-recognized legal principle that the capital stock 
of a bank is a trust fund for the benefit of its creditors. Cook on 
Stocks, § 199; Sawyer v. Hoag, 17 Wall. 610, 21 L. Ed. 735; Morgan v. 
Struthers, 131 U. S. 246, 9 Sup. Ct. 726, 33 L. Ed. 135. Such being 
the law, under the facts of this case, which has the superior right, 
the stockholder plaintiffs or the depositors, who are represented here- 
in by the receiver ? 

It is well established upon authority, and we think upon reason, 





LEGAL DECISIONS. 137 


that the rights of the stockholders who have been induced to purchase 
stock by the fradulent representations of the corporation or its agents 
are subordinated to the rights of those who, without any knowledge 
of such fraud, have subsequently become creditors of the corporation. 
Mathis v. Pridham 1 Tex. Civ. App. 58, 20 S. W. 1015; Scott v. 
Deweese, 181 U. S. 202, 21 Sup. Ct. 585, 45 L.Ed. 824; Washburn v. 
Green, 133 U. S. 40, 10 Sup. Ct. 280, 33 L. Ed. 516; Cook on Stock- 
holders, §§ 154, 164; Morawetz on Private Corporations, § 839; 26 
Ency. Law, p. 1011; 10 Cyc. p. 441. In Scott v. Deweese, supra, 
Scott was induced by false and fraudulent representations as to the 
solvency of a national bank to subscribe for 50 shares of the increased 
capital stock of said bank, for which he paid par value incash. The 
receiver of said bank brought suit against Scott to recover of him an 
amount equal to the capital stock held by him, as provided in the na- 
tional bank act. Scott pleaded the fraud by which he was induced 
to subscribe for said stock as a defense to said action, and tendered 
his stock for cancellation. Mr. Justice Harlan, delivering the opin- 
ion of the court, said; ‘‘If the subscriber became a stockholder in 
consequence of fraud practiced upon him byothers, * * he must look 
to them for such redress as the law authorizes, and is estopped, as 
against creditors, to deny that he is a shareholder within the mean- 
ing of [Rev. St.] section 5151[U. S. Comp. St. 1901, p. 3465].” ‘‘When 
a person subscribes to the capital stock of a corporation, he must be 
held to contemplate and intend that the corporation shall incur debts 
and pledge its capital stock as security. Creditors who in good faith 
trust the corporation upon the faith of this security stand in the posi- 
tion of innocent purchasers for value.”” Morawetz on Private Cor- 
porations, supra. 

‘* A subscription (of stock) induced by fraud is voidable, but does 
not become void until it is repudiated by the subscriber.” Cook on 
Stocks, $151. This istrue as toany other transaction involving the 
sale or exchange of property. In such case the subscriber to the 
capital stock of a corporation by his own act has induced the subse- 
quent creditors of such corporation to believe that the capital stock 
subscribed by him has been or will be paid in, and will remain a 
trust fund, to which subsequent creditors may look for security. 
Thestockholderplaintiffs herein subscribed to the stock of the Union 
Trust Company with the view of making a profit on their investment. 
By such act ontheir part they invited the depositors to deposit their 
money with said trust company, and thereby represented that their 
subscription to the capital stock was bona fide, and would remain in 
the vaults of said company to meet any demands that might be made 
by the depositors. They now by their acts say to the depositors: 
‘*True, we made such representations and pledges to you, but we 
now seek to repudiate the pledges so made by us because we were 
induced to do so by fraudulent misrepresentations made to us."”" By 
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whom? Not by the subsequent creditors, and therefore the subse- 
quent creditors should not be made to suffer by reason of such fraud. 
Where a party has trusted and been deceived, he ought to bear the 
loss occasioned by his own credulity ,rather than that the same should 
be borne by another who was not a party to such transaction. 

Believing that the trial court did not err in rendering judgment 
for the appellee, we affirm said judgment. 

Affirmed. 


CONTRACT BY STOCKHOLDER INVOLVING SALE OF 
VOTE. 


Dieckmann v. Robyn, St. Louis (Mo.) Court of Appeals, December 5, 1911. 141 8. W. Rep. 717. 


A stockholder in a bank agreed with the owner of real property to procure the 
purchase of the property by the bank by securing the votes of other stockholders in 
addition to his own. As compensation he was to receive one-half of the purchase 
price above a certain sum. The deal went through, but it was held that the con- 
tract was void as against public policy, and that, therefore, the stockholder could 
not collect from the property owner the promised share of the purchase price. 

Action by A. C. Dieckmann against Ernest Robyn. From a judg- 
ment for defendant, plaintiff appeals. Affirmed. 

The court sustained a demurrer to plaintiff's petition, and from 
this judgment plaintiff prosecutes the appeal. Omitting caption 
and signatures, the petition is as follows: ‘‘ Plaintiff by leave of 
court first had and obtained files this his amended petition, and for 
cause of action states that on the 18th day of July, 1907, defendant, 
who was then the owner of certain real estate, situate in the city 
and county of St. Charles, Mo., employed plaintiff to aid him to 
sell the same to a corporation then about to be organized and to be 
‘known as the Central Bank of St. Charles, Mo.; that at the time of 
said employment this plaintiff, together with one Adam Peifer and 
August Barthel, had subscribed for and were entitled to 51 shares 
of stock in said bank to be organized and to be known as the Central 
Bank of St. Charles, Mo.; that it was agreed between plaintiff and 
defendant that if the plaintiff, after the said bank was organized, 
would vote the stock held by himself in said bank, and also procure 
and induce the said Peifer and Barthel to vote the stock held by them 
in said bank in a stockholders’ meeting to be thereafter called, in 
favor of purchasing defendant’s said real estate for sum of $15,000, 
and if the stockholders of said bank at said meeting should vote for 
said purchase and did purchase said real estate for the sum of $15,000 
the plaintiff should receive as compensation for his services in so 
helping defendant to effect a sale to said Central Bank, one-half of 
all money obtained for said real estate in excess of $12,500, after de- 
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ducting from the sale price of said real estate a certain other com- 
mission of % per cent. on the amount of the sale price to be paid one 
B. L. Emmons. Plaintiff further states that in pursuance of said 
employment he did on — day of —, 1907, at a meeting of the stock- 
holders of said Central Bank, and after said bank was organized, 
vote the stock held by himself in said bank, and did also procure 
and induce the said Peifer and Barthel to vote at said meeting the 
stock held by them in said bank, in favor of purchasing defendant’s 
said real estate for the sum of $15,000, and the stockholders of said 
Central Bank at said meeting voted for said purchase and did purch- 
ase said real estate at the sum of $15,000, and defendant did there- 
after on — day of ——, 1907, because of said vote sell to said Central 
Bank said real estate for the sum of $15,000 paid to defendant by 
said bank. Plaintiff further says that he has fully performed the 
services by him rendered to defendant, and that he is entitled to the 
sum of $1,100, the amount earned by him under the terms of his 
contract with defendant, and which is due him and remains unpaid. 
Wherefore plaintiff prays judgment against defendant for the sum 
of $1,100, and for cost of suit.” 

Nortoni, J. The court very properly sustained the demurrer. 
This petition alleges that plaintiff, a stockholder in the corporation 
then being organized, agreed to sell his vote for a valuable consid- 
eration, payable to himself, and that he afterwards cast the vote at 
a meeting of the stockholders in accordance with such contract. Be- 
cause of his performance of this agreement, he seeks to recover the 
consideration which it was agreed he should have for his vote. 
This alone not only ought to be enough, but is sufficient to defeat 
his right of recovery as a matter of law. Such a contract is void as 
against public policy, and it operates as a constructive fraud upon 
the corporation then being organized and upon other stockholders 
as well. It vouchsafes a valuable consideration to plaintiff, a stock- 
holder of the corporation then in the process of formation, which 
may induce him to violate whatever trust relation he occupies, to 
the end of furthering his own private interests as against those of 
the company and other stockholders. That such a contract is void 
on the ground of public policy alone is not to be questioned. See 
Guernsey v. Cook, 120 Mass. 501; Woodruff v. Wentworth, 133 Mass. 
309. 

It is true that the objection the contract is illegal and void as 
against public policy comes with poor grace from a defendant, who 
is a party thereto; but, be this as it may, such objection is allowed 
to prevail, even when put forward by one who participates in the 
wrong, not, however, as a protection to him, but for the sake of the 
public good and because the law will not lend its aid to enforce such 
an illegal contract. In such circumstances, the law leaves the par- 
ties where they placethemselves. Attawayv. Third National Bank, 





140 THE BANKING LAW JOURNAL. 


93 Mo. 485, 5 S. W. 16. Of course, what has been said as to the de- 
fendant proceeds on the hypothesis that his demurrer confesses the 
averments of the petition, for such is the theory of the law. But, 
though such be the rule, we are wholly unadvised as to the truth of 
the facts charged, and in no respect do we suggest defendant a par- 
ticipant in the wrong except as it appears confessed in theory of 
law by the demurrer. 
The judgment should be affirmed. It is so ordered. 


CANCELLATION OF NOTES AND MORTGAGES OB- 
TAINED BY MISREPRESENTATION. 


Ferber v. State Bank of Pine Island, Supreme Court of Minnesota, Dec. 15, 1911. 133 N. W. Rep. 611. 


Where the president of a bank, acting as adviser of a woman, persuades her by 
misrepresentation to execute notes and mortgages to the bank, she is entitled to 
have them cancelled and set aside. 

Appeal from District Court, Goodhue County; Albert Johnson, 
Judge. 

Action by Annie Ferber against the State Bank of Pine Island. 
Verdict for plaintiff. From an order denying a new trial, defend- 
ant appeals. Affirmed. 


Bunn, J. This action was brought to set aside two mortgages and 
the notes secured thereby, made by plaintiff and her husband to 
defendant April 15, 1908. The complaint charged in substance that 
Loomis F. Irish, the president of defendant bank, was acting 
as her adviser in the settlement between herself and her brother 
of their rights in the estate of her father, and induced her to 
make the notes and mortgages by representing that it was neces- 
sary in order to carry out the terms of a settiement that he had ar- 
ranged, that plaintiff received no consideration, and was ignorant 
of the fact that the papers she signed were mortgages. The answer 
denied that the defendant was acting as the adviser or attorney of 
plaintiff, denied any representations, trick or artifice, and alleged 
the notes and mortgages were given to secure an indebtedness ef 
plaintiff's husband to defendant. The case was tried on these issues, 
and special questions theretofore framed by the court were submit- 
ted to the jury and answered in plaintiff's favor. Defendant moved 
to set aside these answers and for a new trial. The motion was 
denied, and defendant appealed from the order. 

Respondent’s motion to dismiss the appeal is denied. Buzalsky 
v. Buzalsky, 108 Minn. 422, 122 N. W. 322. 

The main contention of the defendant is that the answers of the 
jury to the special questions submitted are not sustained by the 
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evidence. Following is an outline of the facts as they appear from 
the record: 

Plaintiff was a married woman who had lived all her life in the 
vicinity of Pine Island. She had no experience in business matters. 
She was the daughter of a farmer, who died August 18, 1907, 
intestate, and was the wife of George Ferber, who at the time of 
the transactions involved was a saloon keeper in Pine Island. Plain- 
tiff and her brother, with their mother, were the heirs of the de- 
ceased, and difficulty arose between them relative to the division of 
their father’s estate. Loomis F. Irish was the president and owner 
of substantially all of the stock of defendant bank. He had been a 
banker in Pine Island, and had known plaintiff and her father for 
20 years. On September 21, 1907, Irish called at plaintiff's home, 
and procured her signature toa note for $1,500 and a mortgage cov- 
ering an undivided one-third of the real estate owned by plaintiff's 
father at the time of his decease. Plaimtiff testified that Irish 
stated that he would help her settle the disagreement with her 
brother, and asked her to sign the note, so that he could show her 
brother that ‘the had something against me;” that the note would 
amount to nothing, and would be returned at any time plaintiff 
wanted it. Irish flatly denied making such statements, and testified 
that the note and mortgage were given to secure a then existing 
indebtedness of George Ferber tothe bank on notes and overdraft 
and a further sum to be advanced him. Irish claimed that plaintiff 
had signed the prior notes with her husband. 

Plaintiff and her brother did not reach an agreement as to their 
differences, and plaintiff did not see Irish again in regard to the 
matter until April 15, 1908. Irish prior to this time had written to 
her brother, requesting him to call at the bank. He called April 
15th, and agreed to a proposition of settlement that Irish outlined 
to him. The brother then went to the office of the bank’s attorney, 
where he met plaintiff and her husband, whom Irish had telephoned. 
The terms of the settlement were read over. They had apparently 
been reduced to writing before the meeting. The property of the 
deceased father was to be divided so that the plaintiff and her brother 
would own their shares in severalty. Plaintiff's share was a certain 
80-acre tract. Deeds were executed by the parties to carry out the 
terms of the settlement, and Irish then requested plaintiff to come 
into the bank. Upon her arrival there Irish presented for her sig- 
nature the notes and mortgages to set aside which this action was 
brought. Plaintiff testified that Irish stated to her that it was neces- 
sary for her to sign these papers in order to hold the land she had 
acquired by the settlement. Irish denied any such statement, and 
claimed that the $2,000 note and mortgage was to take up the 
$1,500 note and mortgage of September, 1907, with interest amount- 
ing to $85.25, to cover a $300 note, with interest, of'George Ferber, 
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Gust Adler, and Ed Adler, taxes paid, registry tax on the two mort- 
gages, attorney's fees for drawing the mortgage, expenses of record- 
ing, bills for light, and a deposit in the bank to the credit of George 
Ferber for $57.24; all of these items making a total of $2,000. The 
, $2,000 note drew 5 per cent. interest. The other note, also secured 
by a mortgage, was for $1,000, and represented an additional 5 per 
cent. interest on the $2,000 note. This note was payable, $100 on 
April 15th of each year for 10 years with interest at 10 per cent. 
on each payment after due until paid. It contained a clause giving 
the holder the right to declare the principal sum due upon default 
in payment of any installment. July 12, 1909, defendant, having 
declared the entire principal sum due for a default in payment of 
the installment due April 15, 1909, began proceedings to foreclose 
the mortgage, which resulted in a foreclosure sale to defendant for 
the sum of $819.35. 

The jury found, by the answers to the special questions submit- 
ted: (1) That Irish, at the time the note and mortgage of September 
21, 1907, were executed, was acting as plaintiff’s adviser in the settle- 
ment of her father’s estate; (2) that such note and mortgage were 
executed by plaintiff to aid Irish in effecting such a settlement; (3) 
that at the time of the execution of the notes and mortgages of April 
15, 1908, Irish was acting as plaintiff's adviser in the settlement be- 
tween her and her brother; (4) that Irish represented to plaintiff 
that the notes and mortgages were papers necessary to complete 
such settlement; and (5) that plaintiff was moved to execute the 
notes and mortgages solely by reason of such representation. 

We are of the opinion that each of these findings is sustained by 
the evidence, within the familiar rule that must be applied where 
the testimony is conflicting and the trial judge has approved the 
action of the jury. If the jury believed plaintiff's testimony, the 
answers were clearly compelled. We are not prepared to say that 
her testimony was so improbable or opposed to the uncontradicted 
evidence as to be unworthy of belief. It is admitted that she mort- 
gaged land of which she was the sole owner, without receiving $1 
of money. Not only is this true, but she consented, if her story is 
not true,to most burdensomeand extraordinary conditions and terms. 
The jury was fully justified in refusing to believe that any sane 
woman would knowingly mortgage all. her real estate, bind herself 
and her property to pay 10 per cent. compound interest, with the 
right to declare due the entire principal and a large part of the un- 
earned interest on any default in the payment of interest, without 
receiving a cent of the proceeds and simply to secure the debts of 
her husband and of others. 

Defendant relies upon the rule that a written instrument should 
not be set aside on the ground of fraud unless the evidence is ‘‘ clear 
and strong,’ ‘‘plain and convincing” or ‘‘ clear and persuasive.” 
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This rule is well established; but it does not mean that the question 
of the weight of the evidence and the credibility of the witnesses is 
not for the jury, or that this court will not apply the rule in Hicks 
v. Stone, 13 Minn. 434 (Gil. 419), in determining whether a verdict 
approved by the trial court should stand or be set aside. The evi- 
dence of plaintiff was ‘‘clear.”” That it was ‘‘ convincing,” ‘‘ persu- 
asive,”’ ‘‘ satisfactory,” to the jury, appears from the verdict. In 
our opinion the jury was justified in believing plaintiff, and we are 
not justified in refusing to accept its decision. 

We have considered carefully the record, briefs, and arguments, 
and reach the conclusion that there was no abuse of discretion in 
denying a new trial, and that there were no errors in the instruc 
tions to the jury. 

Order affirmed. 





NOTE UNDER SEAL. 


Waterman v. Barclay, Court of Appeals of Georgia, November 20, 1911. 728. E. Rep. 716. 


A promissory note, in the body of which there is no recital indicating that it is 
to be a sealed instrument, does not, under the statute of this state, become a sealed 
instrument because there is placed after the maker’s signature a scroll, or the letters 
‘*(L. 8.],” or any device of similar import; nor because underneath the body of the 
note are written or printed the words, ‘‘ Signed, sealed and delivered in presence 
of,” followed by the name of a subscribing witness. 


Action by H. Waterman, Sr., against J. A. Barclay and others. 
Judgment for defendants, and plaintiff brings error. Affirmed. 


Powe.., J. The plaintiff sued on notes. The defendant filed a 
demurrer, on the ground that the petition showed on its face that 
the action was barred. More than six years had elapsed since the 
notes became due, and it is conceded that, unless the notes are held 
to be instruments under seal, the demurrer is well taken. Under 
our statute (Civil Code 1910, § 4359), ‘‘no instrument shall be con- 
sidered under seal unless so recited in the body of the instrument.” 
It is well settled that merely to add the word ‘‘[Seal],” or the letters 
“[L. S.],” after the signature, does not make the instrument a sealed 
instrument. I[n this case there is no recital in the body of the note 
indicating any intention of creating a sealed instrument. The let- 
ters ‘‘[ L. S.],” follow the signature, and on the corner opposite the 
signature, and below it, are the words, ‘‘ signed, sealed, and deliv- 
eredin presence of,” followed by the signature of an attesting officer. 

The plaintiff contends that this recital in the attesting ciause is 
a sufficient compliance with the statute, and relies on the case of 
Humphries v. Nix, 77 Ga. 98. In that case it was held that ‘‘ where, 
at the end of a note, were the words, ‘signed and sealed,’ followed 
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by the signature of the maker and a scroll for a seal, with the letters 
‘LL. S.]' written across it, this was equivalent to the words, ‘ Wit- 
ness mv hand and seal,’ followed in the same way, and the paper 
was asealedinstrument.”’ This case was considered and distinguish- 
ed in Echols v. Phillips, 112 Ga. 700, 37 S. E. 977; it being there 
pointed out that in the Humphries Case an inspection of the record 
showed that the words ‘‘ signed and sealed” were in the body of the 
note, and that there was nothing to indicate that they were placed 
there for the attestation of a witness. In the case cited from 112 Ga. 
700, 37 S. E. 977, it was held: ‘‘ A promissory note. in the body of 
which there was no recital that it was under seal was not a sealed 
instrument because there was, after the maker’s signature, a scroll 
embracing the letters ‘‘[L. S.]"’; nor because underneath the body of 
the note appeared the words, ‘signed and sealed, and delivered in 
presence of,’ beneath which no name was signed, and which, from 
their position on the paper, were evidently designed to be signed by 
an attesting witness or witnesses, and not intended to constitute a 
portion of the contract embraced in the note.”’ 

The plaintiff in the present case tries to distinguish the case in 
the 112 Ga. 700, 37 S. E. 977, on the ground that in that case no wit- 
ness had attested, while in this case there was an attesting witness. 
If any importance at all is to be attached to this circumstance, it 
only adds weight to the conclusion that the words, ‘‘ Signed, sealed, 
and delivered,” appearing in the note here sued on, were not intend- 
ed to be a part of the body of the instrument, but were only intend- 
ed to be a part of the attesting clause, and were, in fact, a part of it. 

The court did not err in dismissing the suit on the ground that 
the action was barred by the statute of limitations. 

Judgment affirmed. 


LIABILITY OF SURETY. 


Linton v. Chestnutt-Gibbons Grocer Co., Supreme Court of Oklahoma, October 10, 1911. 118 Pac. 
Rep. 385. 


One who signs a note ‘‘as principal jointly and severally,” with a debtor is a 
surety, not an accommodation indorser. The extension of the debt is a sufficient 
consideration for the surety’s signature. The surety is not entitled to notice of the 
principal’s default or insolvency, and is not released by delay in bringing suit. 

Action by the Chestnutt-Gibbons Grocer Companyagainst William 
E. Linton. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

On November 23, 1905, Wilson & White and William E. Linton, 
plaintiff in error, signed, ‘‘ as principal, jointly and severally,” a 
30-day negotiable promissory note in the sum of $179.19, payable to 
the Chestnutt-Gibbons Grocer Company, defendant in error, at its 
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office in Muskogee, upon which partial payments were made, reduc- 
ing the amount outstanding to $60, for which amount this action is 
brought on appeal from the Mayor's court, upon a statement of facts 
involving the legal effect of giving such note for a debt of Wilson 
& White, then due, of partial payment by them thereupon, of the 
death of one of said firm after the note became due, the insolvency 
of such firm, and the want of notice of non-payment, and the bank- 
ruptcy of said firm; such notice being first given to plaintiff in error 
July 21, 1906. 

Suarp, C. (after stating the facts as above). (1) While plain- 
tiff in error signed this note as principal, jointly and severally, since 
it has never been negotiated, undoubtedly he should be held as surety 
for the debt then due from Wilson & White to defendant in error. 
Pingree on Suretyship & Guaranty 41; Killian v. Ashley, 24 Ark. 
518, 91 Am. Dec. 519; Vestal v.. Knight, 54 Ark. 97, 15 S. W. 17; 
Stovall v. Adair, 9 Okl. 620, 60 Pac. 282. 

(2) The engagement of plaintiff in error is in no sense that of ac- 
commodation indorser, but of suretyship—a primary obligation, in 
consideration of indulgence to the debtor, to pay the debt of his prin- 
cipal. Black’s Law Dictionary, ‘‘ Suretyship;” Rice v. Dorrian, 
57 Ark. 541, 22 S. W. 213; Nathan v. Sloan, 34 Ark. 524; Kiliian v. 
Ashley, 24 Ark. 518. 

(3) This note was given ‘‘for an existing debt owing and due,” 
which is a sufficient consideration for its execution, when combined 
witha 30 day extension tothe debtor, the forbearance for that length 
of time by the creditor, and the payment of interest stipulated for in 
the note. Noother consideration, except that of indemnity, implied 
by law, need move to the surety for his contract that his principal 
is benefited, or that the creditor gives up something of value, is suf- 
ficient. Doxy v. Exch. Bank, 19 Okl. 183, 92 Pac. 150; Willoughby 
v. Ball, 18 Okl. 535, 90 Pac. 1017; Harrel v. Tennant, 30 Ark. 684; 
Rockafellow v. Peay, 40 Ark. 69; Wright v. McKitrich, 2 Kan. App. 
508, 43 Pac. 977; Prentice v. Zane, 8 How. 470, 12 L. Ed. 1160. 

It is needless to cite other authorities, as every treatise on bills 
and notes lays down this doctrine. In Daniels on Negotiable In- 
struments, § 183, it is said: ‘* Not only will money, or advances 
made, or credit given, or work and labor done constitute a consid- 
eration sufficient for a bill or note, but receiving a bill or note as 
security for a debt, or forbearance to sue upon a present claim or 
debt, * * or becoming surety or giving an extension of time to an 
imputed debtor * * will be equally sufficient to enforce his engage- 
ment.” 

That Wilson & White, prior to this action and before their in- 
solvency, reduced this note from $179.19 to $60.00, which partial 
payments were credited on the note, does not release the surety. 
There was no extension of time by reason of such payments granted 
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to the principal; and, while the surety’s contract is strictly construed 
in his favor, nothing affecting his obligation has been done in this 
instance of which he can complain. Goodnow v. Smith, 18 Pick. 
(Mass.) 414, 29 Am. Dec. 600. 

(4) Neither is notice necessary in the case of suretyship. It de- 
volves upon the surety himself to know the defaults of his princi- 
pal. The surety is usually bound with his principal in the same in- 
strument, and is an insurer of the debt. Being a surety upon this 
instrument and primarily liable for its payment, it did not devolve 
upon defendant in error to give notice, either of the nonpayment or 
of the principal’s insolvency. Neither will mere delay in bringing 
suit release the surety. Friend v. Smith Gin Co., 59 Ark. 86, 26 S. 
W. 374. The surety may pay the debt at maturity, and then himself 
pursue the creditor’s remedies against the principal. 

The trial court, having committed no error in holding plaintiff 
in error liable, the case should be affirmed. 

Per Curiam. Adopted in whole. 


DAMAGES FOR FAILURE OF BANK TO HONOR CHECKS. 


Spearing v. Whitney-Central National Bank, Supreme Court of Louisiana, November 13, 1911. 
56 So. Rep. 548. 


A bank, which fails to honor its depositor’s checks, is liable to the depositor in 
damages, though the failure is due to a clerical error. The nature of the mistake 
and the steps taken by the bank to rectify the mistake are circumstances which may 
be considered in mitigation of damages. 

Action by Joseph H. Spearing against the Whitney-Central Na- 
tional Bank. From a judgment for defendant, plaintiffappeals. Re- 
versed and remanded. 


Lanop, J. The plaintiff sued the defendant bank to recover $10,000 
damages to his credit, good name, and character for fair business 
dealings and probity, resulting from the dishonor and protest of his 
four several checks drawn on said bank, when, in truth and in fact, 
he had at the time a balance to his credit in said bank far exceeding 
the aggregate amount of said checks. 

The cause was tried, and the plaintiff has appealed from a verdict 
and judgment in favor of the defendant. 

In July, 1910, plaintiff was the executive and administrative head 
of the Sewanee Military Academy, at Sewanee, Tenn. His duties 
as such involved the receipt and expenditure of a considerable sum 
of money annually. The item alone of uniforms for cadets required 
the disbursement of several thousand dollars every year. Plaintiff 
had been a depositor of the defendant bank and its predecessor for 
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nearly 30 years. On July 1, 1910, the plaintiff had at his credit in 
said institution a balance of $83.08. Plaintiff having made arrange- 
ments with his brother, J. Zach Spearing, Esq., of the city of New 
Orleans, for the deposit of $1,123.96 to his credit in defendant bank 
not later than July 5, 1910, drew on said bank his four different 
checks one for $500 to the order of the First National Bank of Shreve- 
port, one for $33.75 to the order of W. J. Feeley & Co., one for $150 
to the order of the Bank of Sewanee, Tenn., and one for $20 to the 
order of the Fechheimer Bro. & Co. 

On July 5, 1910, J. Zach Spearing drew a checkon the defendant 
bank for $1,123.96 to the order of Joseph H. Spearing. This check 
was signed, ‘‘ J. Zach Spearing, p. pro. M. McPeake.” and was indors- 
ed ‘‘ For deposit Joseph H. Spearing per. M. McPeake,” The check 
was handed to the receiving teller of the defendant bank, and was 
correctly entered on the deposit slip as ‘‘ Deposited by Joseph H. 
Spearing.”” The deposit, however, was through error or mistake of 
an assistant bookkeeper placed to the credit of J.ZachSpearing. The 
bank had two depositary departments, one for city and the other for 
country depositors. The deposit in question was made in the city 
department, and the bookkeeper, not finding the name of Joseph H. 
Spearing on his ledger, jumped to the conclusion that the deposit 
was intended for J. Zach Spearing, the only Spearing whose name 
appeared on his books. 

On July 8, 1910, the check for $500 was duly presented to defend- 
ant bank for payment, which was refused for want of sufticient funds 
of the drawer. The check was duly protested, and notice of dishon- 
or mailed to the First National Bank of Shreveport and to J. H. 
Spearing. 

The other three checks were duly presented to defendant bank 
for payment on July 11, 1910, which was refused for want of sufficient 
funds of the drawer. The three checks were duly protested, and 
notice of dishonor mailed to the drawer, payee, and /o the other in- 
dorsers. 

Plaintiff, having received notice of the dishonor of the check for 
$500, wired J. Zach Spearing for an explanation. Mr. Spearing be- 
ing absent, his office representative carried the message tothe de- 
fendant bank, and its officers made an investigation, and discovered 
the error in the account of the plaintiff. On the same day the de- 
fendant wired plaintiff, as follows: 

‘‘Referring your telegram date to J. Zach Spearing, check five 


hundred refused through error. Have wired parties to whom check 
was returned to forward us for payment with all costs.” 


Defendant also on the same day wrote to plaintiff, as follows: 


‘*We beg to advise that upon investigation we find that Mr. J. 
Zach Spearing’s office deposited with us on the 5th inst. $1,123.96, 
for your credit, which deposit through error on the part of our book- 
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keeping department, was credited to the account of Mr. J. Zach 
Spearing. This error was discovered only to-day, after we had start- 
ed an investigation in connection with three checks of yours, for 
$150, 33.75 and $20 respectively. You may have received notice of 
the nonpayment of these items, but they have not left our hands and 
we have paid them with all costs thereon, and have wired each of the 
sending banks that the items were protested through error on our 
part and that they are nowpaid. We have also telephoned the First 
National Bank of Shreveport, La., holding the $500 item and Mr. 
Bayersdorffer, their vice-president, has answered us that the same 
would be promptly forwarded us for payment. 

‘*Upon discovery of our error, we promptly wired you that we 
were taking the necessary steps to correct our error and protect the 
checks drawn by you. 

‘It is most humiliating and embarrassing to us that an error of 
this kind has occurred in our institution, and we most humbly apolo- 
gize for any annoyance that you pay have been caused in the prem- 
ises. We feel assured, however, that you realize that try as hard as 
we may, errors will sometimes crop in. 

‘* We await your further valued favors and remain, etc, 

It appears that the three checks protested on July 11, 1910, had 
not been returned, and on the next day were paid by the defendant 
bank, which wired and wrote the three sending banks and the plain- 
tiff that the checks had been protested through error, and had been 
paid. On thesame day the defendant bank telephoned the First Na- 
tional Bank of Shreveport, La., that the check for $500 had been pro- 
tested through error, and would be paid on presentation. But the 
original payees of the other three checks to whom notices of dishonor 
had been sent were never notified that the checks had been protested 
through error. 

The protest of the four checks was the result of a clerical error on 
the part of the bookkeeper of the defendant, which was not known to 
its officers until July 12, 1910. This error, however, was an act of 
negligence, for which the defendant must respond indamages. The 
extent of that responsibility must be determined from the evidence 
adduced on the trial of the case. 

The authorities cited by counsel on both sides announce the rule 
that where a check of a merchant or trader has been protested for 
want of funds, although occasioned by a mere mistake in bookkeep- 
ing, more than nominal damages may be given without proof of 
actual loss or damage. Schaffner v. Ehrman, 139, I]. 109, 28 N. E. 
917,15 L. R. A. 134, 32 Am. St, Rep. 192; Svendsen v. Bank of Duluth, 
64 Minn. 40, 65 N. W. 1086, 31 L. R. A. 552; 58 Am. St. Rep. 522; 
James Co. v. Continental National Bank, 105 Tenn. 1, 58 S. W. 261, 
51 L. R. A. 255, 80 Am. St. Rep. 857; Third Nat. Bank v. Ober, 178 
Fed. 678, 102 C. C. A. 178. Where the depositor is not a merchant 
or trader, there is no such presumption. 

The common-law rule seems to be that such depositor must allege 
and prove special damages, and then will be entitled to recover sub- 
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substantial damages. Schaffner’s Case, 139 Ill. 109, 28 N. E. 917, 
15 L. R. A, 137. But the same case cited 3 Am. & Eng. Ency. Law, 
p. 226, as follows: 

“The depositor, by proving special loss, may recover special 
damages from the bank for its breach of duty, but, if unable to do so, 


he may recover such temperate damages as will be a reasonable 
compensation for the injury he has sustained. * * 

‘‘Where a bank refuses to honor acheck of its depositor without 
legal cause, the latter is entitled to recover substantial damages [cit- 
ing Patterson v. Marine Nat. Bank, 130 Pa. 419, 18 Atl. 632, 17 Am. 
St. Rep. 778, and other authorities].” 


All the common-law authorities agree that nominal damages may 
be recovered in every case of neglect or refusal to pay the check of a 
depositor where he had sufficient funds on deposit in the bank to 
meet the check. 

There can be no question of plaintiff’s right to recover any dam- 
ages, whether special or general, that he has alleged and proved. 
Plaintiff's action is for general damages, which have been defined 
‘to be such as the jury may give when the judge cannot point out 
any measure by which they are to be assessed, except the opinion 
and judgment of a reasonable man.” Rolin v. Steward, Schaff- 
ner Case, 139 Ill. 109, 28 N. E. 917, 15 L. R. A. 137, 32 Am. St, Rep. 
192. The plaintiff not being a merchant or trader, must prove that 
he has sustained injury to his credit and reputation as a business 
man. This we think he has done by showing the nature of his busi- 
ness, the wrongful dishonor of his checks by the defendant bank, 
and that notices of dishonor were sent to all the indorsers on the 
four checks. including the original payees, to whom plaintiff had 
given them in the usual course of business. The vice president of 
the First National Bank of Shreveport testified that considering the 
reputation and position of the drawer, he did not think that the 
credit of the plaintiff had been injured by the dishonor of his check 
for $500. 

This opinion is based on the premise that the reputation and posi- 
tion of the drawer was too good to be injured by the dishonor of his 
checks. The cashier of the Sewanee Bank testified that on July 7, 
1910, the check of plaintiff for $150 was placed to his credit and 
drawn against, and that about July 12, 1910, he received notice of 
its dishonor. The witness describes the effect of notice on him as 
follows: 

‘*The said notice of protest was a great surprise to me, as up to 
that date Mr. Spearing, though a comparative stranger to me per- 
sonally, had with us all the credit he desired; that the effect of the 
receipt of said notice of protest was, of course, to make me seriously 
doubt the business methodsof one who would deposit a check against 
a bank in which he did not have funds with which to pay it and then 


draw checks against that deposit, thus overdrawing his account 
with us.” 
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The same witness further testified: 


’ **T have not received at any time a notice by wire or letter from 
the Whitney-Central National Bank or any one representing the 
said bank to the effect that said check for $150 was protested through 
error of said Whitney Bank, or that said Spearing had funds in said 
Whitney Bank tocredit of his account sufficient to pay said check.” 


Wm. J. Feeley, to whose firm the check for $33.75 was issued, 
testified as follows: 


‘*The matter did not come to my knowledge until some time later 
after the check was protested, and our firm received notice from a 
notary public in New Orleans of the protesting of the check about 
the dishonor of the same that the bank had refused to pay it. I have 
never received notice of any kind from the bank. The effect of no- 
tice of the dishonor of acheck under the circumstances mentioned in 
interrogatory 1 is, that immediately a record was made on our books 
that no further credit is to be extended to the party whose check is 
dishonored. * * We do notcare to do business with anybody who 
sends us worthless checks. The credit of such a person is destroyed 
at once with this concern.” 


The naturaleffect of the dishonor of a check is to damage the credit 
and reputation of the drawer in business circles. That the plaintiff 
was injured by the dishonor of his four checks is a logical inference 
from the evidence before us. The fact of dishonor was made known 
to bankers and business menin several cities, and in the small town 
of Sewanee where the drawer resides, must have occasioned very un- 
favorable comments on his reputation as a business man. 

That the dishonor was the result of clerical error, and that the 
bank attempted to repair the injury, is no excuse, but may be con- 
sidered in mitigation of damages. 

Under the circumstances of the case, we consider an award of 
$300 damages as reasonable. 

It is therefore ordered that the judgment below be reversed, and 
it is now ordered that the plaintiff, Joseph H. Spearing, do have and 
recover of the defendant, the Whitney-Central National Bank, the 
sum of $300, with 5 per cent. per annum interest thereon from the 
date of this decree, and all costs. 





BANK’S LIABILITY ON CHECK. 


Gruenther v. Bank of Monroe, Supreme Court of Nebraska, November 28,1911. 133 N. W. Rep. 402. 


Where a bank advised the payee of a check by telephone that it would be paid 
on presentment, and the drawer withdrew his deposit, leaving enough money in the 
bank to pay the check, and instructing the bank to pay it, the bank is liable to the 
payee, notwithstanding there was no written acceptance of the check. 


Action by C. M. Gruenther against the Bank of Monroe. Froma 
judgment for plaintiff, defendant appeals. Affirmed. 
REEsE, C. J. This action was commenced before a justice of the 
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peace in Platte county. The cause was appealed to the district court, 
where judgment was rendered in favor of plaintiff. Defendant appeals. 

As the pleadings in the justice court were, by agreement, adopted 
in the district court, it will be necessary to notice the bill of particulars 
and answer thereto as filed in the inferior court. It is alleged by plain- 
tiff, in substance, that defendant is a bank incorporated under and by 
virtue of the laws of this state; that on the 7th day of March, 1910, 
A. J. Beckwith, a customer of defendant, who had an account with it, 
made his check thereon for the sum of $129.60; that before the delivery 
and acceptance by plaintiff of said check plaintiff informed defendant 
that Beckwith desired him to accept the check, and inquired if the same 
was good, and was informed by defendant that the check was good and 
would be paid on presentation, whereupon plaintiff accepted the check, 
relying on the representations of defendant, paying Beckwith the said 
sum of $129.60 ; that afterwards, in the regular course of business, the 
check was presented, payment demanded, and refused by defendant, 
defendant falsely claiming that Beckwith had no funds in its hands where- 
with to pay the same, but that it retained the check ; that Beckwith was 
insolvent, having no property other than his account in said bank, as 
defendant well knew ; and that Beckwith has since left this state. Judg- 
ment was demanded for the $129.60, with interest and costs. 

Defendant answered by admitting its corporate character, alleging 
that no note or memorandum was made by it, or any one authorized so 
to do, of the promises alleged in the bill of particulars ; that the action 
was not prosecuted by the real party in interest, but in behalf and for 
the benefit of said Beckwith. A general denial of all unadmitted alle- 
gations of the bill of particulars was made. No other pleadings were 
filed in the district court. 

At the close of tks evidence plaintiff was admitted to amend the bill 
of particulars by inserting therein the averment that, ‘‘ prior to the 
presentation of said check to the defendant, said defendant received from 
said Beckwith the sum of $129.60 for the express purpose of paying his 
said indebtedness to plaintiff, and still retains said money in its posses- 
sion notwithstanding said fact.’’ A proper exception was taken by de- 
fendant. It is insisted that this amendment changed the cause of action 
from that upon which the suit was brought before the court of original 
jurisdiction. It is true that the facts stated in the bill of particulars in 
the justice court were that the check was accepted upon defendant’s 
representations that it was good and would be paid on presentation, 
but, when presented, it was falsely claimed that Beckwith had no funds 
wherewith to pay the same. This was equivalent to a charge that it 
had the funds. It may be doubted if the amendment added anything 
to these averments, but it is clear that the suit during the whole history 
of the case was for the $129.60 involved in the transaction and for noth- 
ing else, and therefore the ‘‘ cause of action’’ was not changed. 

If the case turned on the matter of the acceptance of the check, the 
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provisions of section 9330, Ann. St. 1911, that the acceptance of a bill 
must be in writing in order to bind the drawee, might be applied, and 
the evidence of such acceptance would be wanting. But under the evi- 
dence that is not this vase. There was evidence that after the conver- 
sation between plaintiff and defendant, which was by telephone, but be- 
fore the check was presented, the drawer withdrew his deposit from the 
bank, but directed it to withhold the sum of $129.60 to meet and pay a 
check for that sum which he had given, and which was done. This would 
obviate the application of the statute above referred to, as well as other 
cited sections upon the same or cognate subjects. 

The evidence shows that plaintiff was the clerk of the district court; 
that Beckwith had been convicted of a misdemeanor, the fine and costs 
amounting to $129.60. He was taken into custody, and brought to the 
office of the clerk, when he inquired asto the amount of money it would 
take to pay what was charged against him. On being informed that it 
was $129.60, he proposed giving his check on the defendant bank, lo- 
cated at Monroe, in that county, when plaintiff called the bank by tele- 
phone and made the inquiry above mentioned, and was informed that 
Beckwith had funds on deposit to protect the check, and plaintiff stated 
that he would accept the check, which was agreed to by the bank. Plain- 
tiff accepted the check and receipted the judgment, and, when the money 
was withdrawn, Beckwith left $129.60 to pay an outstanding check. 
After the withdrawal of the money, the bank officers reexamined the ac- 
count, there being two—one known as the “‘ sale account,’’ the other 
as his check account—that the check account had been overdrawn, which 
was not observed at the time of the payment of the money to Beckwith. 
In the mzantime Beckwith started to leave the state. The president of 
the bank followed him to Columbus and received from him the sum of 
$80, which, with the $129.60, a little more than paid the overdraft. Beck- 
with immediately left the state, leaving no property. 

It is insisted that plaintiff was not a holder of the check in question 
for value, having parted with nothing in exchange therefor. This con- 
tention is based upon the claim that the judgment against Beckwith was 
not satisfied of record, and could yet be enforced. The evidence shows 
without contradiction that, after having received the response from de- 
fendant that there was money on deposit with which the check could be 
paid, plaintiff accepted the check, gave Beckwith a receipt in full for the 
amount of the fine and costs, and notedthe receipt on the criminal docket. 
Beckwith immediately left the jurisdiction of the court and of the state. 
We are impressed with the belief that it would be quite difficult for plain- 
tiff to avoid having to report the $129.60 as collected and account for 
it. In that event the contention would have to fail. The receipt to 
Beckwith and the entry on the record would be against plaintiff. But 
as Beckwith left the money in the hands of defendant to pay the partic- 
ular check, the bank knowing beforehand that it was out, we are at a 
loss to see how defendant can maintain that contention. The money 
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left with defendant-was devoted to that specific: purpose, so accepted 
and held. The bank hada plain duty to perform which was to pay it 
over. 

We find no prejudicial error in the finding and judgment of the dis- 
trict court. 

The judgment is therefore affirmed. 





DEPOSITS MADE OUTSIDE OF BANK. 


Fidelity and Deposit Co. of Maryland v. Colby et al., New York Supreme Court, Appellate Division, 
December 6, 1911, 132 N. Y. Sapp. 20. 


When a person deposits money with a bookkeeper of a bank at a place outside 
of the bank, the bookkeeper is acting as the agent of the depositor, not of the bank. 
If the bookkeeper appropriates the money himself, but conceals the theft by charging 
the depositor’s checks to other accounts, the bank has a cause of action against the 
depositor for the overdraft upon discovering the facts. 


Appeal from Trial Term, Erie County. 

Action by the Fidelity & Deposit Company of Maryland against 
Huron Colby and another. Judgment for plaintiff, and defendants ap- 
peal. Affirmed. ; 


SPRING, J. The defendants, who are co-partners, kept an account 
with the Commercial Bank of Buffalo at the solicitation of one Johnson, 
an employe of the bank and a friend of the defendants. The business 
of the Commercial Bank was taken over by the Marine National Bank 
of Buffalo in the early part of 1903, and the defendants continued to 
make deposits and to do business with that bank. 

In the year of 1903 Johnson, who was then a bookkeeper in the Ma- 
rine National Bank, was in the habit of receiving checks or money, be- 
longing to the firm, from one of the defendants at his boarding place, 
usually in the evening, and some of the money he appropriated and some 
delivered to the receiving teller of the bank, and credit was given for the 
money received by the bank and the amount of the several checks. The 
defendants drew checks from time to time against their account in the 
bank, which were paid byit. Johnson hadthese checks to charge against 
the account of the defendants, but instead of doing so charged them to 
the accounts of other depositors, and retained the checks. In the early 
part of September the books of the bank showed that the defendants had 
overdrawn their account tothe amount of $18.98, of which they were ad- 
vised. 

Johnson had manipulated several accounts in the bank, and his de- 
falcations exceeded $5,000, including about $900 which he had stolen of 
the money given him by the defendants to deposit in the bank. An in- 
vestigation disclosed these peculations, and he surrendered to the bank 
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the checks of the defendants which he had charged to the:accounts of 
other depositors, and they were, in November, 1903, charged to the ac- 
count of the defendants, making an overdraft of nearly $900, which the 
the defendants refused to pay. Johnson had furnished to the bank the 
surety bond of the plaintiff, and it paid to the bank the full amount of 
the shortage caused by Johnson, and obtained from the bank an assign- 
ment of its claim against the defendants by reason of the overdraft; and 
this action is to collect that sum. 

The defendants claim that Johnson, in receiving their money, repre- 
sented the bank, instead of acting in their behalf. I think the position 
is untenable. The inception of the account at the Commercial Bank was 
because of the desire of the defendants to accommodate and aid Johnson. 
When the account was running in the Marine National Bank, Johnson 
obtained a passbook for the defendants and generally returned it to 
one of them when money or checks were delivered for deposit, but John- 
son did not then enter the credits in the passbook. The entries were 
made at the bank by Johnson, or by one of the tellers. When Johnson 
returned the passbook to the defendants, he had entered correctly all 
the credits to which the defendants were entitled, if everything had 
been properly delivered to the bank by him. The defendants must have 
known, from the course of business, that these entries were to be made 
at the bank, for Johnson brought the book each time from the bank with 
the entries made. 

Money left at the bank by its depositors for deposit was delivered to 
the receiving teller. No part of this sum of $900, paid to Johnson by 
the defendants, was paid to the receiving teller, or came into the actual 
custody of the bank. There was no definite representation made by 
Johnson to the defendant that he was authorized to act as agent for the 
bank in receiving this money for it. The inference is rather to the 
contrary, for he was getting the money and checks primarily to help him 
in his standing with the bank. Nor is there any evidence that the Ma- 
rine National Bank authorized him to receive these moneys as its agent. 
It was not within the compass of his duties to receive money even in 
the bank, much less from people on the street or at their homes. None 
of the officers of the bank knew anything about the course Johnson was 
pursuing, for the money stolen never came into its custody, and he never 
advised any of them that he was receiving money on behalf of the bank. 

Section 5190 of the national bank act (U. S. Comp. St. 1901, p. 3486) 
is as follows: 

‘““ The usual business of each national banking association shall be 


transacted at an office or banking house located in the place specified in 
its organization certificate.’’ 


The authorities, so far as I have been able to find, support the prop- 
osition that where an employe of a bank receives money for deposit out- 
side the bank, and it does not reach the bank, he is the agent of the 
person delivering him the money and not the bank. Manhattan Co. v. 
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Lydig, 4- Johns. 377, 386, 4 Am. Dec. 280; Demarest, Treas., et al. v. 
Holdeman et al., 34 Ind. App. 685, 693, 73 N. E. 714; Armstrong v. 
Second Nat. Bank of Springfield (D. C.) 38 Fed. 883. The stockholders 
of the bank provided a place for the transaction of its banking business, 
and the duties of its officers and employes were defined by it. Its bank- 
ing business was not carried on outside of the bank. Nor is there any 
proof that any one was authorized to accept money elsewhere than at 
its usual place for doing business, and there was no assent to the ac- 
ceptance of the money of the defendants at the boarding place on its 
behalf. 

I think Johnson represented the defendants, and they relied upon 
his honesty, and their confidence in him, unfortunately, was misplaced. 
I think the judgment should be affirmed. 

Judgment affirmed, with costs. All concur. 


FAILURE TO TAKE UP NOTE ON PAYMENT BEFORE 
MATURITY. 


Snead v. Barclift, Appellate Court of Alabama, June 30, 1911. Rehearing denied November 23, 1911. 56 
So. Rep. 592. 


When the maker of a note pays it before maturity and does not take possession 
of the note, he may be compelled to pay it over again at the instance of a bona fide 
holder. 


Appeal from Circuit Court, Marshall County; W. W. Haralson, 
Judge. 

Action by Thomas M. Barclift against John H. Snead. Froma 
judgment for plaintiff, defendant appeals. Affirmed. 


De GRaFFENRIED, J. The appellee, plaintiff in the court below, 
sued the appellant, defendant in the court below, for the sum of 
$100 due by a promissory note made by the appellant to Mrs. A. J. 
Denson on January 7, 1908, and due and payable on December 1, 
1908. The appellant filed to the complaint pleas of payment and 
set-off, and also a plea denying appellee’s ownership of the note. 

The evidence, without conflict, showed: 

That the appellant, for a valuable consideration,executed to Mrs. 
A. J. Denson on the date above mentioned the note sued on. That 
she delivered it to her son, G. D. Jackson, who had it, without in- 
dorsement to him, on March 20, 1908, and that on said day the said 
Mrs. Denson executed the following instrument: 

‘*State of Alabama, Marshall County. Know all men by these 
presents: This is to certify that J. H. Snead owes me anote for one 
hundred dollars, the note being in possession of G. D. Jackson, and 
due on or about Dec. 15th, 1908, and that I do hereby authorize the 
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said J. H. Snead to pay the said note held of mine by G. D. Jackson 
to Mrs. T. B. Hays, and not to the said G. D. Jackson, and when the 
said amount is paid to Mrs. T. B. Hays to hold and keep this paper 
which shall serve him (J. H. Snead) as a receipt against the said note 
if ever presented for collection. This March 20, 1908. 


her 


‘*A. J. X Denson. [Seal. ] 
‘*H. O. Sparks, J. P.” mark 


‘*Dr. W. T. Gillispie.” 


‘That Mrs. Hays never received possession of the note, but that 
she collected from the maker, by virtue of the above instrument, the 
amount due on the note before its maturity, and gave the maker a 
receipt in full against the note. That on September 2, 1908, Mrs. 
Denson transferred and assigned the note by proper indorsement to 
said G. D. Jackson. That Jackson before the maturity of the note, 
for avaluable consideration, indorsed the note to the appellee. There 
was no evidence tending to show that appellee had any notice of 
the payment made by appellant to Mrs. Hays, or that she claimed 
the note or any interest in it until long after the note had been in- 
dorsed to him as above stated. 

It is a general rule that, when the maker pays a negotiable 
promissory note before its maturity and fails to take it up, he does 
so at his peril. If, when such payment is made, the note is in the 
hands of an innocent holder thereof for value, or if, after such pay- 
ment, the note is indorsed before maturity to an innocent purchaser 
for value; without notice of such payment, such payment is, as to 
such owner, no payment, and such innocent holder for a valuable 
consideration is entitled to enforce its payment. Capital City Ins. 
Co. v. Quinn, 73 Ala. 558. 

Whether or not Jackson’s title was subject to infirmities is al- 
together immaterial. The indorsement by Mrs. Denson of the note 
and the delivery of its possession to him before its maturity placed 
him ina position to transfer and assign the note to appellee, and as 
appellee bought the note from Jackson for value before its maturity 
without notice, so far as the evidence tends to show, that Jackson’s 
title was not perfect, the appellee acquired a perfect title to the note 
as an innocent purchaser for value thereof, and the previous pay- 
ment of the note by appellant to Mrs. Hays cannot, as above stated, 
avail him as a defense in this suit. Teat v. Chapman & Co., 56 
South. 267. 

We do not consider it necessary to discuss any of the other ques- 
tions presented by the record. The judgment of thecourt below is 
affirmed. 

Affirmed. 
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CHAPTER III. (Continued from January JouRNAL). 


The Different Kinds of Financial Institutions. 
THE DEVELOPMENT OF GENERAL BANKING LAWS. »* 


Banking institutions are the outgrowth of the communities’ neces- 
sities, and the laws concerning them develop as the outgrowth of ex- 
perience. The history of the organization of the Bank of the Manhattan 
Company is typical of that of other institutions organized under special 
charters. This method of incorporating was not only objectionable as 
applied to banking but to other kinds of business, so nearly all of the 
states now contain a provision in their constitutions which prohibits 
the creation of a corporation by special laws, the only exceptions, as a 
rule, being corporations for charitable, penal or reformatory purposes 
which are under the patronage and control of the state. The statutes 
now contain general laws applicable to all who comply with their pro- 
visions. 

It is not necessary any longer to wait for the legislature to convene, 
nor to have political power, nor is there any danger of one set of incor- 
porators receiving privileges others cannot get. All are on an equal 
footing. 

The National Bank Act is a general law and all states with the pos- 
sible exception of Delaware,* have general laws applicable to banks. 
Nearly all the states also have general laws governing that newer insti- 
tution, the Trust Company. 

ARTICLES OF AGREEMENT. 


The laws in the different states vary, but in order to incorporate, as 
a general thing, from three to five persons, the organizers, have to meet 
and sign what are known as “‘ Articles of Agreement.’’ These articles 
as a rule state, first, the name of the proposed corporation, second, the 
name of the city or county in which it is to be located, third, the amount 
of the capital stock, the number of shares into which it is to be divided 
and the par value; that it has all been dona fide subscribed and a certain 

*The general incorporation law of Delaware denies to any corporation created 
under it the power to carry on the business of discounting bills, notes or other evi- 
dences of debt, receiving deposits of money, etc. This is doubtless the survival of 
the old prejudice as shown by the early history of banking in New York mentioned 
supra, and would seem to necessitate the incorporation of a bank by special act of 
the legislature in Delaware. 
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proportion (this is fixed by statute and should be at least one-half) ac- 
tually paid up and in the custody of the first board of directors; fourth, 
the names and places of residence of the several shareholders and the 
number of shares subscribed by each; fifth, the number of directors, and 
the names of those agreed upon for the first year; sixth, the number of 
years the corporation is to exist; seventh, the purposes of the corpora- 
a CERTIFICATE OF INCORPORATION. 

The laws of Missouri, which are fairly typical of those in other states 
where proper attention has been given to banking institutions, provide 
that these ** Articles’? must not only be signed, but they must also be 
acknowledged by all the stockholders. Then they are recorded in the 
office of the recorder of deeds of the county in which the corporation 
is to be located and a certified copy is filed with the Bank Commissioner. 
When all the statutory fees and taxes are paid and the Bank Commis- 
sioner is satisfied that the name of the proposed bank is not too similar 
to that of some other corporation already existing, he issues what is 
called ‘‘ A Certificate of Incorporation,” and the life of the institution 
begins. 

The organizers of Trust Companies must follow similar lines of 
procedure to incorporate under the general law, and so must the organ- 
izers of banks under the National Bank Act, as will be shown. 

INCORPORATION UNDER THE NATIONAL BANK ACT. 


As the provisions of the National Bank Act are applicable to all states 
and are stricter in the terms governing organization than those of most 
states and might well serve as a standard for all, it will be well briefly to 
give the provisions of that act pertaining to organization. 


APPLICATION FOR PERMISSION TO ORGANIZE. 


The first official step is an application to the Comptroller of the Cur- 
rency at Washington, D. C., for permission to form a National Banking 
Association. This must be signed by at least five natural persons who in- 
tend to become stockholders. This means that no ‘corporation, firm 
or association of any kind may be a party to the organization. It 
will strengthen the application if those who sign give their financial 
standing and occupation and the application must state the exact title 
under which it is desired to organize, the proposed capital, the minimum 
of which varies with the population of the place of the proposed location. 
This application is further helped if it bear the indorsement of at least 
three prominent public officials, such as a United States Senator, United 
States Representative, Judge of a Court, Mayor of the City or Postmaster. 
Its purpose is to give the Comptroller an opportunity to see if a bank is 
needed by the particular locality and if the organizers are responsible 
and competent. If his judgment is negative, that ends the matter. It 
may be an academic question as to how far his authority in this particu- 
lar goes, but as a matter of practice it is final. If the application is ap- 





MODERN BANKING AND TRUST CO. METHODS. _ 159 


proved, the title asked for will be reserved for sixty days, within which 
time it is presumed the organization will be completed. 


ARTICLES OF ASSOCIATION. 


The next step is to execute Articles of Association. These contain 
about the same provisions as those mentioned above as necessary for 
state incorporation, but in addition generally provide when the regular 
annual meeting of shareholders is to be held; that the board of directors 
is to elect a president, vice-president and cashier; that the board has the 
power to define the duties of the officers and clerks, ete., and also to 
amend the articles. They must be signed by five natural persons, 
preferably, but not necessarily, those that signed the application, and 
must be executed in duplicate, one copy to be filed with the Comptrol- 
ler and one to be kept by the bank. 


ORGANIZATION CERTIFICATE. 


Then comes the Organization Certificate which must be signed in 
duplicate by the same persons that signed the Articles of Association, 
and acknowledged by them before a Judge of a Court of Record, ora 
notary public possessing a seal. This Organization Certificate is nothing 
more than an abbreviation of the Articles of Association, setting out (1) 
the name of the bank, (2) its location, (3) its capital stock, (4) names of 
shareholders and number of shares held by each, and (5) that the cer- 
tificate is made to take advantage of the banking laws of the United 
States. 

OATHS OF DIRECTORS, 

If the articles of Association do not name the first board of directors, 
they will have to provide for a meeting for their election, which should 
be as soon as possible after the execution of the Organization Certifi- 
cate. After election, each director must take an oath to the effect that (1) 
he is a resident of the State of (three-fourths of the directors must 
have resided for a year or more immediately preceding their election in 
the state where the bank is located); (2) that he will diligently and 
honestly administer the affairs of the bank; (3) that he will not know- 
ingly violate or permit violation of the National Bank Act; (4) that he 
is the owner in good faith of the number of shares of stock required by 
the statutes (this must be a minimum of ten shares, unless the capital 
stock does not exceed $25,000 in which case he must own at least five 
shares), and (5) that said shares are not hypothecated. 


CERTIFICATE OF PAYMENT. 


When the directors have qualified by taking this oath they should elect 
officers, adopt by-laws, and a common seal, and call in the subscrip- 
tions to the capital stock. One-half of the amount subscribed must be 
paid in before the bank can open for business, and payment must be in 
cash,or by check. The lessons taught by the ‘‘ wild cat ’’ and ‘‘red dog’ 
days of our banking experience are profited by, and the Government will 
not allow payment for stock by promissory notes or other like evidences 
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of debt. When the required amount is paid in, a Certificate of Payment 
is signed and sworn to by the president or cashier and a majority of the 
directors. Thisis executed in duplicate and one copy sent to the Comp- 
troller and one retained by the bank. 


INVESTMENT OF CAPITAL IN GOVERNMENT BONDS. 


The law requires that all national banks must invest a portion of 
their capital in United States bonds and deposit them with the Treasurer 
of the United States; those having a capital of $150,000 or less must 
have one-fourth of it so invested and those with a capital of more than 
$150,000 must have a minimum of $50,000 in such securities. This in- 
vestment and deposit then is the next thing to be completed by the new 
bank. When this is done, it has the right to obtain from the Comp- 
troller and to issue its notes to the par amount of the bonds invested in, 
but it is not required to do so. The officers, as they have to sign the 
notes, should send their signature under the seal of the bank to the 
Comptroller. 


CERTIFICATE OF AUTHORITY TO DO BUSINESS. 


When the new national bank has satisfactorily completed (1) an 
Application, (2) Articles of Association, (3) Organization Certificate, 
(4) Oaths of Directors, (5) Certificate of payment of Stock, (6) Invest- 
ment of required amount of capital in United States bonds, the Comp- 
troller of the Currency will order a special examination and if the law 
has been obeyed, will issue a Certificate of Authority, which, exclu- 
sive of the ‘‘In Testimony Whereof”’ clause, consists of two paragraphs 
saying that the law having been complied with, authority to do business 
is granted. This certificate is entitled the ‘‘Charter,’’ contains the 
number assigned the bank by the Comptroller and gives the right to 
carry on business under its chosen name for a period of twenty years 
from the date of the Organization Certificate, not from the date of the 
charter. It is a peculiar fact that neither the date when the law says 
the life of the bank begins, nor the date when it expires, is mentioned 
in the charter. 

PUBLICATION OF CHARTER. 

When the bank receives this charter or a telegram saying it is is- 
sued it can open its doors and commence business. The charter must 
be published for at least sixty days next after its issue in a newspaper 
published in the city or county of the bank’s location, or if there is no 
newspaper in that city or county, then in the publication nearest to the 
place of business of the bank. When a clipping of this advertisement, 
sworn to by the publisher of the newspaper as having appeared for the 
necessary number of days, is forwarded to the Comptroller, the new 
bank has completed all the duties necessary to its organization. 


THE DIFFERENCE BETWEEN STATE AND NATIONAL BANKS. 


The functions of a bank are discount, deposit and issue. Of these, 
state banks confine themselves to the first two; even where they might 
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exercise the third, they are successfully prohibited by the government’s 
ten per cent. tax. This was deliberately imposed to give national banks 
the monopoly of issue, and it is chiefly in this right of issue and the fact 
that they are incorporated under and subject to the supervision of the 
Federal Government, that they differ from state banks. 

TRUST COMPANIES. 


In what do trust companies differ from state banks or national banks? 
With few exceptions, all of them receive deposits. They also lend 
money, but in many states there is a difference from banks in the exer- 
cise of this function. They are prohibited from discounting name paper; 
they can lend only on collateral but even in this there is more of a dis- 
tinction than a difference, because they can invest in commercial paper 
through purchase. They do not exercise the function of issue, for the © 
same reason that deters state banks. They are incorporated only 
under state laws, and probably could not be incorporated under na- 
tional laws. 


THE DIFFERENCE BETWEEN TRUST COMPANIES AND BANKS. 


In the trust department is found the chief difference between a trust 
company and a state bank, and leaving out the Federal incorporation 
and right of issue, the chief difference between it and a national bank. 
The duties of this department are legal and fiduciary. It writes wills, 
and as executor carries out their provisions; it prepares mortgages or 


deeds of trust securing bond issues, authenticates the bonds, transfers 
and registers stock, acts under escrow agreements and voting trust 
agreements, goes on bonds as surety, accepts appointment as adminis- 
trator, curator and guardian; acts as agent for the investment of funds 
and in many ways which the decisions have said are not* “‘such inci- 
dental powers as shall be necessary to carry on the business of banking.’’ 

This clause, quoted from the National Bank Act itself, has been con- 
strued a number of times in cases where the right of a national bank 
to conduct some of the operations mentioned above has been questioned, 
and the Federal courts have held such operations as outside of the prov- 
ince of banking. State banks have also tried to claim certain of these 
rights as belonging to the business of banking, but state courts have 
followed the example of the Federal courts. 

It is in these things not strictly incidental to the business of discount- 
ing loans or receiving deposits that the trust company ceases to be a 
bank. The bank is a creator of capital, the trust company a conserva- 
tor of capital. It follows the bank and is the result of the need of ad- 
vanced civilization. ; 

SAVINGS BANKS. 

Although there are two kinds of savings banks in this country, the 
Mutual Savings Banks and Stock Savings Banks, their functions are 
the same. They only differ in their organization. 


* Section 5134 U. 8. Statutes. 
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THE MUTUAL SAVINGS BANK. 


The Mutual Savings Bank is the original type of this institution, 
which was established for the philanthropic purpose of helping the 
small wage earner to save. The first mention of it was in 1771, when 
Francis Mazeres recommended that the vestrymen of every parish in 
England take charge of savings. This suggestion, however, seems to 
to have actually been put in practice on the Continent before it was in 
England, for in Zurich in 1785, Berne in 1787 and Hamburg in 1787 
associations were formed to safeguard the savings of factory employes. 
Ten years after the formation of the society in Hamburg, Jeremy 
Bentham published his treatise on ‘‘Frugality Banks,’’ and a year after 
in 1798, doubtless as a direct result of this book, Mrs. Priscilla Wake- - 
’ field founded ‘‘The Friendly Society for the Benefit of the Women and 
Children of Middlesex.’’ The following year the Rev. Joseph Smith, 
rector of the Parish Church at Wendover, Bucks County, England, of- 
fered to take charge of the money of his parishioners and pay interest 
after Christmas Day, and in 1808 a benevolent group of women in Bath 
paid interest on deposits of domestics. The first institution established 
in the United States was ‘‘The Philadelphia Savings Fund Society’’ in 
1816. 

The history of the origin of the savings bank is thus fully given as 
in no other way canthe purpose of the institution be more satisfactorily 
explained. At first the vestrymen of a parish, the minister, or a group 
of women, voluntarily took upon themselves the care of such savings 
as were giventhem. There was no capital, the only assets were the de- 
posits and they were owned mutually by all the depositors who received 
their pro rata share of the interest earned. Such are the Mutual Savings 
Banks of the present day. They are conducted by trustees who usually 
act without compensation and are self-perpetuating; that is when one 
dies or resigns the others fill his place. The depositors do not elect 
the trustees, and while mutually interested in the deposits and the in- 
terest earned, have little tosay about the management of the institution. 

THE STOCK SAVINGS BANK. 

The Stock Savings Bank is a later development. It is a company 
incorporated very much in the same way as a state bank, with capital 
furnished by stockholders who own the bank, elect the directors, pay a 
stated interest to depositors and receive the profits in the shape of div- 
idends. Instead of the depositors being the mutual owners of the assets, 
they are customers. 

THE DIFFERENCE BETWEEN COMMERCIAL BANKS AND SAVINGS BANKS. 


Both classes of savings banks differ from banks of discount and de- 
posit in that the individual deposits received are smaller, theoretically 
at least, being from the working classes. These deposits are time de- 
posits, subject to payment after thirty or sixty days notice, though under 
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ordinary circumstances the institutions rarely enforce this regulation, 
but pay ondemand. The loans of the savings banks are usually made 
for longer periods than is allowable for a commercial bank and are fre- 
quently made to the wage-earner who desires money to buy a home or 
for some similar purpose. The investment of the funds is also usually 
restricted by law to government bonds and the highest grade municipal 
and railroad bonds and to first mortgages on real estate. 


THE FIDUCIARY CHARACTER OF SAVINGS DEPOSITS. 


The deposits of saving's institutions have always been held of a some- 
what more sacred character than ordinary deposits. It has usually been 
considered that they are funds in trust for what may becalled a depen- 
dent class. The history of the origin of such banks explains the reason 
and also the theory now being acted on in some of the states, in the pass- 
age of laws for the segregation of savings deposits when received by 
trust companies and commercial banks. 

How important this question, is realized when on examination of the 
Comptroller’s Report for 1911 we find that out of the 11,085 institutions 
that receive savings deposits only 1,884 are strictly savings banks; and 
that of the total of 17,628,114 savings depositors in the United States 
7,833,467 are customers of institutions other than savings banks, with 
$2,049,000,000 of deposits. Of these, 2,342,290 depositors in national 
banks have $637,000,000, 2,738,337 depositors in state banks have 


$575,000,000 and 2,632,685 depositors in trust companies have nearly 
$814,000,000. 


(To be Continued.) 


HOW A GREAT WORK WAS DONE. 


The Guaranty Trust Company of New York had charge of the reorganization 
plan, approved by the United States Circuit Court, involving the exchange of over 
$85,000,009 of American Tobacco Company bonds, for bonds and cash of the Liggitt 
& Myers and the P. Lorillard companies. The Guaranty Trust Company paid out in 
cash in less than two weeks over $50,000,000, in addition to the bonds and stock 
which were exchanged for American Tobacco Company securities. This was all 
done very promptly and with absolute accuracy, so that in spite of the enormous 
amount involved the books balance to a cent. The exchange of securities made ne- 
cessary by this reorganization plan involved the signing of several hundred thousand 
separate personal signatures, all of which had to be affixed within a few days. 

The rapidity and accuracy with which this reorganization was consummated by 
the Guaranty Trust Company is significant comment on the efficiency of the well or- 
ganized modern trust company, and its ability to readily adapt itself to the largest 
and most complex propositions. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY. OF THE NEW YORK BAR. 


Il. STOCK AND STOCKHOLDERS. 


7. Legal Nature of Bank Stock. 

8. Relation Between the Bank and Its Stockholders. 
9. Amount of Capital and Shares. 

10. Subscription to Stock. 

11. Who may Subscribe to Stock. 

12. Liability on Stock Subscriptions. 

13. Conditional Subscriptions. 


14. Liability of Directors When Stock Issued for Insufficient 
Consideration. 


7. Legal Nature of Bank Stock.—There is a general impression that 
whether a share of stock in a corporation is real or personal property is 


a question which is governed, to a certain extent, by the nature of the 
property which constitutes the assets of the corporation. And at one 
time this was the law. But it has long been well settled that corporate 
stock is personal and not real property. Even in a corporation, the as- 
sets of which are exclusively real estate, the stock is personal property. 
A share of stock has been defined as a right to participate in the man- 
agement, profits and ultimate assets of the corporation by which the 
stock is issued. 

Certificates of stock are not negotiable instruments, but such certifi 
cates,especially of bank stock, possess some of the elements of negotiabil- 
ity. In a New York case it was said that,while it may not be asserted that 
certificates of bank stock are negotiable in the same sense and to 
the same extent as commercial paper, the current of authority in New 
York is tothe protection of the bona fide vendee against the secret or equit- 
able claims of one who has furnished the vendor with the indicia of own- 
ership.! 

In other words, where the owner of bank stock confers upon another 
an apparent title to the stock, or power of disposition of it, the owner is 
estopped from asserting his title as against an innocent third party, who 
has dealt with the apparent owner, in reference to the stock without 
knowledge of the claims of the true owner. In Mc Neil v. Tenth Na- 


1. Lyman v. State Bank of Randolph, 81 N. Y. App. Div. 367, 80 N. Y. Supp. 
901, A’ffd., 179 N. Y. 577, 72 N. E. Rep. 1145. 
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tional Bank,” it appeared that the plaintiff was the owner of 134 shares 
of the stock of the First National Bank of St. Johnsville, which he de- 
livered to his brokers to secure any balance of account. Upon the cer- 
tificate was indorsed the usual assignment and power of attorney. The 
brokers, acting without authority, pledged the certificate with other se- 
curities with the defendant bank to secure a loan. The other securities 
were sold by the defendant bank. It was held that the defendant was 
entitled to hold the plaintiff’s certificate for the amount of the loan re- 
maining unpaid. 

This question will be taken up more fully in connection with loans 
upon collateral security. 


8. Relation between the Bank and Its Stockholders.—A bank, being 
a corporation, is a separate and distinct entity, irrespective of the persons 
who own its stock. The bank may contract with its stockholders in the 
same manner in which it may contract with other persons. The stock- 
holder has no legal title to the property or profits of the bank until a div- 
idend is declared. He does not ‘‘ own’’ any part of the bank or its as 
sets. Ontheother hand he is not liable for any of the debts of the bank, 
except where he is made so by statute. Asa general rule he is made 
liable by statute to the creditors in an amount equal to the par value of 
the stock which he holds. This liability is additional to his obligation 
to pay for his stock. The stockholder may sue the bank, or be sued by 
it. He cannot bind the bank by his declarations or admissions. This 
power is reserved to the officers and agents of the bank. But he is charge- 
able with notice of the provisions of the charter and by-laws of the bank. 


9. Amount of Capital and Shares.—The minimum capital with which 
a bank may be organized is generally fixed by statute and the amount 
varies according to the population of the place where the bank is located. 
Under the National Banking Act a national bank in a place having a 
population exceeding fifty thousand must have a capital of not less than 
two hundred thousand dollars. One hundred thousand dollars is the 
minimum capital if the bank is in a place having between six and fifty 
thousand inhabitants. If the population numbers from three to six thous- 
and a national bank may organize with a capital of fifty thousand dollars 
and twenty five thousand dollars is the lowest capitalization permitted 
in places of less than three thousand population.* 

The value of the shares is also generally fixed by statute. Shares 
of stock in national banks must represent one hundred dollars each.* 
Under the New York statute all of the capital stock of every bank must 
be paid in before the bank may commence business.® At least 50 per 
cent. of the capital stock of every national bank must be paid in before 

2. 46 N. Y. 325. 

3. Sec. 5138, U. 8S. Revised Statutes. 
. Sec. 5139, U. S. Revised Statutes. 
5. Sec. 68, N. Y. Banking Law. 
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it is authorized to commence business. The balance of the capital must 
‘be paid in installments of ten per cent. each on the whole amount of cap- 
ital, ‘‘as frequently as one installment at the end of each succeeding month 
from the time it shall be authorized by the Comptroller of the Currency 
to commence business.’’® 


_.,.10. Subscription to Stock.—A subscription, when it is made to the 
stock of a bank, or in anticipation of the incorporation of a bank, gen- 
erally assumes the form of a mutual agreement in writing signed by the 
parties. It is well established that a subscription to stock is a contract 
between the corporation on one side and the subscriber on the other, 
which may be enforced by either party against the other. A subscriber 
is, of course, bound by his subscription, even though the bank is not in 
existence at the time he subscribes. As soon as the bank is incorporated, 
it.becomes a party to the subscription agreement, either expressly or 
by implication from the terms of the subscription. 

"It is not necessary, in the absence of a charter or statutory provision 
that a subscription for stock, to be valid, be in writing. No particular 
form is essential to the validity of a contract of subscription. Whenever 
an intent to become a subscriber is manifested, the courts are inclined, 
without particular reference to formality, to hold that the contract of 
subscription subsists. It is, as in the case of other contracts, a question 
of intent, and formal rules are for the most part disregarded.‘ 


11. Who May Subscribe to Stock.—A subscription for stock is a con- 
tract, and, in general, any one who is competent to enter into a contract 
may subscribe for the stock of a corporation. Corporations, however, 
may subscribe for stock only when lawfully authorized todoso. A bank 
may not subscribe for shares of its own stock, nor may it subscribe for 
the stock of other corporations, such a contract being outside the pur- 
poses for which banks are organized. The right of a bank to becomea 
subscriber of stock is a matter which will be taken up in a subsequent 
portion of this series. Partners, when acting within the scope of the 
partnership business, may bind the firms, of which they are members, 
as subscribers. When a partner subscribes for bank stock in the name 
of his firm, without authority, he may be held personally liable. At 
common law a married woman could not subscribe for stock, because a 
married woman was not competent to make a contract. But in those 
jurisdictions, which have by statute removed the contractual disabilities 
of married women, they may make valid stock subscriptions. A minor’s 
subscription for stock is voidable. Upon reaching his majority he 
may ratify his contract and thereby become bound, or he may repudiate 
it and escape all liability. Ifthe infant does not repudiate his contract 

6. Sec. 5140, U. 8S. Revised Statutes. 

7. Somerset National Banking Company's Receiver v. Adams, 24 Ky. Law Rep. 
2083, 72 S. W. Rep. 1125. 

8. Rehbein v. Rahr, 109 Wis. 136, 85 N. W. Rep. 315. 
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within a reasonable time after coming of age he is deemed to have rat- 
ified it. Subscriptions may be made by a person acting as an agent 
and will bind the principal in accordance with the general rules of agency. 


12. Liability on Stock Subscriptions.—The liability of a stock subscrib- 
er to the bank or corporation, for the stock of which he has subscribed, 
depends largely upon the terms of the contract of subscription. It may 
be provided in the contract of subscription that payment for stock sub- 
cribed shall be made in installments of a certain amount and payable 
at specified times. But in the absence of a contrary provision the whole 
amount is payable at once upon demand. While a bank is a solvent 
concern a subscription liability cannot be enforced against a stock sub- 
scriber, except upon assessment made in conformity with the by-laws 
of the bank.® 

But, when a bank becomes insolvent and passes into the hands of a 
receiver, strict rules of construction are dropped and formality finds little 
favor withthe courts. The court is then considering, not the rights ex- 
isting between the stockholders and the bank, but the rights of the credit- 
ors, innocent creditors as they are usually termed, against the stock- 
holders, who, in a way, constitute the bank. In general it makes no 
difference how innocent or how greatly deceived the stockholders have 
been. The rights of the creditors are paramount. They are deemed to 
have extended credit to the bank on the strength of its list of stock sub- 
scribers. The creditors are warranted in believing that the subscribers 
have paid for, or can be made to pay for, their stock in full. If the 
stock subscribers have lent their names to the bank in that capacity, they 
must suffer that the creditors may be protected, no matter how grossly 
the stock subscribers have been misled. It therefore follows, that when 
one subscribes to the stock of a bank he must make up his mind that he 
is going to pay full vaiue for his stock, if the bank getsinto financial 
difficulty. There is no subterfuge by which he can hope to reap the 
benefits of his subscription if the bank is a success and escape liability 
if it is a failure, as the cases which follow will show. And this is true 
of subscriptions to corporate stock in general, whether the corporation 
is engaged in banking or some other form of profitable enterprise. 

In the early days of railroading, stock subscribers came to frequent 
grief. They subscribed to stock because of the great good that would 
come from the construction of a railroad in their locality and in the hope 
that their stock would return dividends. They frequently paid but a 
small percentage of the par value of their stock. In many instances the 
proposed railroad, after accumulating a large number of obligations, was 
abandoned, and the creditors turned to the subscribers of stock for their 
money. And the subscribers sought every means of escaping being 
compelled to pay the full price of their stock, usually without success. 
They interposed every imaginable defense. They claimed irregular or- 


9. Covell v. Fowler, 144 Fed. Rep. 535. 
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ganization, mismanagement, change in the corporate design, failure of 
the corporate enterprise, misrepresentation on the part of the promoters, 
failure to incorporate, improper issue of stock to others, secret agree- 
ments for release, alterations in the charter, change in the corporate 
name, the statute of limitations, taking of invalid subscriptions, and in 
fact any irregularity that had the appearance of a valid defense. . 

Subscribers to bank stock, like subscribers in railroad companies and 
other classes of corporations, have resorted to many methods of avoid- 
ing paying for their stock, when they found that the institution was not 
going to bea success. But with banks, as with other corporations, it is 
very seldom that a subscriber succeeds in escaping liability for the sub- 
scription price of his stock, when the money is needed to pay off the 
creditors. 

Where a subscription is fraudulently obtained it is the subscriber who 
has allowed his name to be used, who must suffer, rather than the credit- 
ors, who have been induced to deal with the bank, perhaps on the strength 
of the names included in the list of subscribers. Thus in the case of 
Burleson v. Davis,” stockholders, who had been induced to subscribe 
to their stock upon the fraudulent representation of the agents of the 
bank that the bank was making money, whereas it was actually being 
operated at a loss, brought suit to recover back the money which they 
had paid for the stock. In holding that the stockholders could not re- 
cover the court said: ‘‘It is well established upon authority, and we 
think upon reason, that the rights of the stockholders, who have been 
induced to purchase stock by the fraudulent representations of the cor- 
poration or its agents are subordinate to the rights of those who, with- 
out any knowledge of such fraud, have subsequently become creditors 
of the corporation.’’ 

It is no defense for a subscriber to the stock of a bank to say that, 
under a contract which he made with the president of the bank at the 
time of his subscription, it was agreed that he might, if he chose, return 
the stock and thereby cancel his obligation on the note. Atwater v. 
Stromberg.” 

In this case the defendant gave his note for $700 to the Columbia 
National Bank of Minneapolis, for which there was issued to him seven 
shares of the capital stock of the bank, of the par value of $100 each. 
At the time of the giving of the note the president of the bank signed 
and delivered to the defendant a writing which, after reciting that the 
defendant had purchased the shares of stock for which he had given his 
note, set forth that when the note fell due the defendant might, at his 
election, exchange the note therefor. But, before the note fell due the 
bank passed into the hands of a receiver. It was held that the receiver 
could recover on the note. When the certificate of stock was delivered 

10. 141 8. W. Rep. 556, 29 B. L. J. 134. (Texas). 

11. 75 Minn. 277, 77 N. W. Rep. 963. 
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to the defendant, and he became a stockholder, he knew, or should have 
known, that credit would be given to the bank upon the faith of that 
stock. He assumed the risk of the insolvency of the bank and his con- 
sequent liability. If the defense in this case could prevail, then every 
stockholder in a bank could protect himself from all liability or loss 
through the medium of a like secret agreement at the time of subscrip- 
tion. 

A subscriber to the capital stock of a bank cannot avoid payment for 
the stock on the ground that the bank was not organized in conformity 
with the articles of subscription. In Petrie v. Coulter,” the defendant 
gave his note for $500 upon subscribing for stock in a bank about to be 
organized. When sued on the note he set up by way of defense that the 
charter did not conform to the terms of subscription in respect to the 
names and qualifications of directors, the selection of a president, the 
powers of the corporatior, and other matters. This was declared by 
the court to be no defense. 

Nor will the fact that other subscriptions to stock were invalid relieve 
a subscriber from liability."* The directors of a bank cannot release a 
stock subscriber from liability. Nor can the stockholders, by resolutions 
passed among themselves, avoid paying for their shares, where the money 
is needed to pay individuals who have already become creditors of the 
corporation." 

Frequently subscriptions to stock are made, not with the intention 
of becoming owner of the stock, but simply to receive the stock for the 
benefit of future subscribers and thus facilitate organization. In Somer- 
set National Banking Company’s Receiver v. Adams," where a state in- 
stitution was being converted into a national bank, ten persons subscribed 
for all of the stock. The arrangement was merely one of convenience, 
it never being intention of any of the subscribers or of the bank that they 
should really take the stock. The stock was subscribed in this manner 
to give the stockholders in the old bank the opportunity of subscribing 
to the portion of the stock of the new bank to which they were entitled 
under a resolution of the board of directors. The stockholders of the 
old bank were scattered over the country. It was necessary, under the 
national bank act, that the subscribers should be named, their residences 
given, and that they should acknowledge the articles of incorporation. 
This plan was evolved to avoid the delay which would be caused in se- 
curing the subscriptions of the stockholders in the old bank. One of 
the old stockholders agreed to take a certain number of shares in the 
new institution and afterwards claimed that, as the stock had already 
been entirely subscribed, his allotment was an overissue. It was held 

12. 10 Okla. 257, 61 Pac. Rep. 1058. 


13. Sagory v. Dubois, 3 Sand. Ch. (N. Y.) 466; Litchfield Bank v. Church, 29 
Conn. 137. 


14. Hill v. Silvey, 81 Ga. 500. 
15. 24 Ky. Law Rep. 2083, 72 S. W. Rep. 1125. 
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that there was no overissue. The original subscription was a mere 
matter of organization, and the new subscriber was liable on his sub- 
scription. 

But the nominal subscriber may find that he has assumed a real lia- 
bility when the rights of creditors become involved. 

In Litchfield Bank v. Church," a subscriber was not allowed to dodge 
liability by showing that bank was fraudulently organized and that it 
was understood that he was to be merely a nominal subscriber and that 
his stock would be taken over by other parties. 

An English decision on this point is found in Matter of St. Maryle- 
bone Banking Company.” Here the manager of a banking company, 
holding shares in the company, induced a friend to subscribe for one 
hundred shares, upon the understanding of which a minute was entered 
in the company’s books to the effect that such shares as the subscriber 
should not transfer to other parties would be transferred for him by the 
directors, and that he should receive nothing and incur no liability by 
reason of his subscription. The subscriber disposed of thirty shares, 
the money for which was turned over to the directors. The remainder 
of the shares he transferred back to the manager. Upon the winding up 
of the company it was held that the subscriber was liable as to the seventy 
shares not disposed of. 

A subscriber of stock in a bank is, however, relieved from liability 
as such subscriber by a discharge in bankruptcy or by a transfer of his 
rights as subscriber in good taith to one who is accepted by the bank. 


13. Conditional Subscriptions.—Subscriptions to stuck are sometimes 
made conditionally. A conditional subscription is nothing more or less 
than an offer to subscribe to stock if the corporation will comply with 
the conditions named by the prospective subscriber. Conditional sub- 
scriptions are generally upheld by the courts, unless the charter or statute 
authorizes only absolute subscription, or the conditions themselves are 
contrary to public policy. Where there is a written agreement of sub- 
scription the subscriber cannot vary its terms by introducing evidence as 
to some collateral, verbal agreement between himself and some one rep- 
resenting the bank, whereby the subscriber was to be bound only upon 
certain conditions. The case of Rehbein v. Rahr,’ may be cited as 
an instance wherein subscribers to the stock of a bank were held liable 
on their subscriptions, although the condition upon which they subscribed 
was not fulfilled. In this case it appeared that two individuals, mem- 
bers of the same firm, subscribed to the stock of a bank on condition 
that the subscription of the third member of the firm be obtained. The 
third member refused to sign, but the promoters of the bank, without the 
knowledge of the two members who did sign, filed the articles. In an 
action against the two subscribers, brought to charge them with the 

16. 29 Conn. 137. 

17. 3 DeG. & Sm. 21. 

18. 109 Wis. 136, 85 N. W. Rep. 315. 
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statutory liability for the benefit of the creditors of the bank it became 
necessary to determine whether there had been a valid subscription to 
the stock. It is a general rule that a document, which requires delivery 
to put it into effect, is wholly ineffectual unless delivery is made. This 
rule is applied where a paper is left in the hands of a depository to be 
delivered only upon certain conditions, where it is held that, if the paper 
is delivered contrary to the conditions made, it never comes into exist- 
ence as a legal document, and that therefore, nc rights can be acquired 
thereunder by anyone, however innocent. The subscribers claimed the 
benefit of this rule. But it was held that the rule would not apply in 
such a case. 

By virtue of the public record of incorporation papers the state con- 
fers upon a bank in practical effect the custody of the moneys of a 
whole community. The court was unable to escape the conclusion that 
public policy demands that the certificate of incorporation of a bank, 
when filed and acted upon, must be given full effect, according to its 
terms, against those who execute it, although it may have been filed in 
contravention of the understanding and directions of some of the sub- 
scribers. The two subscribers were accordingly held liable. 


14. Liability of Directors Where Stock Issued for Insufficient Con- 
sideration.— Directors, who permit stock to be issued upon a considera- 
tion other than money are liable to be held personally liable at the in- 
stance of the creditors of the bank, or some one acting in their behalf. 
In Coddington v. Canaday,” it was held that where the directors of a 
bank accepted notes, judgments, etc., in payment of subscriptions to 
stock, it was incumbent upon the directors to show that the property 
which they received was of sufficient value to warrant its acceptance in 
payment of the subscriptions, or at least that they had exercised ordin- 
ary care in investigating the value of the notes, judgments, etc., if they 
would escape liability in a proceeding brought by the receiver of the 
bank. Furthermore, it was held that the fact that the stockholders had 
authorized the action of the directors in regard to the acceptances of the 
notes, judgments, etc., was no defense against the receiver who was as- 
setting a claim on behalf of the creditors of the bank. 

In the opinion in this case it was said: ‘‘It may be suggested that 
strong reasons exist for holding that the acceptance of anything but 
money in payment of subscriptions to the capital stock of a banking as- 
sociation is illegal. No authority for such transactions is found in the 
statute, and the nature of the business to be carried on seems to forbid 
them. The purchase of real estate by a banking association except for 
use in its business, and under special circumstances is expressly pro- 
hibited. . Corporations other than banking. may, perhaps, take property 
of certain kinds at reasonable valuation, and under circumstances en- 
tirely free from fraud, in payment of such subscriptions; but banks 
stand upon a different footing; and the reasons which justify such deal- 
ings in the one case do not apply inthe other. But, even if notes, bills, 
judgments and the like, could be taken by the directors in payment of 
stock subscriptions, they could not lawfully be so taken unless there was 
reasonable ground for believing that they were good and collectible, and 
of the value at which they were to be received. If they were worthless, 
as charged in the complaint, it was the duty of the directors of the new 
bank to refuse to recognize them as payment for such stock subscrip- 
tions, and a failure to exercise ordinary care in accepting them in lieu 
of money was a breach of their duty as agents of the corporation.’’ 


19. 157 Ind. 243,61 N. E. Rep. 567. 





THE ALDRICH PLAN AND THE FARMER. 


AppkEss DELIVERED BEFORE THE FARMERS’ CoNnGRESS AT OMAHA, JANUARY 11, 
1912, sy Henry W. Yates. 


Gentlemen of the Congress ° 


I have been requested to show how farmers are affected by the Aldrich Currency 
and Banking Plan. 

In considering any great public question it is not easy to show in what manner 
any particular class may be affected, but one thing is quite certain, that the men who 
bring from the soil, the things which preeminently constitute the basis of the wealth 
and prosperity in a nation’s life, are profoundly affected by every species of legisla- 
tion which has a bearing on the medium used and the manner in which it is used, to 
effect the exchange of these products for the things the producers want. I shall as- 
suine, therefore, that farmers as aclass are interested in every detail of the question,and 
to properly discuss this measure it is necessary to go somewhat into details. 

The problems connected with money are not simple ones:—in fact they are very 
complicated and have supplied subjects for discussion almost since money came into 
existence. 

The general public has heard so much upon the subject that many are tired of 
it, and, perhaps without investigation, are inclined to accept almost any conclusion. 
Many are also disposed to leave its decision to bankers whose business it would seem 
should especially tit them for its determination. But bankers as a rule are subject to 
the influences that impel other business men. The pressure of business upon their 
time and thought leaves small opportunity for studying either practical or theoretical 
propositions which-do not seem to immediately concern them. 

In the first place [ think it well to call your attention to the fact that this, the 
most important financial legislation that has been seriously proposed in fifty years, 
has an excellent chance of being adopted—not after full and free discussion for and 
against its propositions but by means well known in legislative manipulation. It is 
so strongly indorsed by many successful bankers and financiers—some of them real 
Napoleons in finance—that it looks as if it may be passed upon the strength and power 
of this influence alone—backed as it is by unlimited financial means. 

These facts are indicated in a paragraph published a few weeks ago in a Wall 
Street financial journal which stated that the fund of $500,000 to be raised for the 
purpose of securing the passage of the Aldrich Bill had been liberally subscribed to 
by the banks of Kansas City, St. Louis, and Chicago, and that New York was now 
being asked to put up its proportion. Another banker’s authority has declared that 
the fund to be raised is $1,000,000. The actions taken to secure the support of 
banking associations indicates also the methods pursued. In no case has discussion 
been invited but everything possible done to obtain an affirmative vote of approval, 
no matter how perfunctory the vote may be. 

A New York financial magazine which has heretofore supported the Aldrich 
meacure* criticised the program prepared for the American Bankers’ Convention at 
New Orleans. It asserted that the question should be discussed from both sides. It 
gave the names of several bankers known to be opposed to the measure and said that 
these should be invited to present their views—but that they had not been asked. 
After the convention came off it had this to say: 

‘* The American Bankers’ Convention met and, pursuant to plans, practically ex- 
cluded all arguments against the Aldrich Plan.’ 

‘s We regard the policy that governed the program as short sighted!” 

‘‘ Choking off argument is the policy of weakness.’ 

However it will be seen that the policy followed was successful, and a practically 
unanimous vote of approval was obtained without the slightest difficulty or opposition, 
except the voice of protest by a single member. 


* Mr. Yates’ reference here to the Bankine Law JouRNAL requires the explanation that we have 
favored the general principles of the plan but have continually criticized details thereof. 
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President Taft and Secretary MacVeagh have also been induced to urge the meas- 
ure and it is claimed that besides the substantial support of the party in power some 
of the party in opposition will also lend their aid, as the question is to be kept out of 
politics. The Aldrich Commission composed of Democrats and Republicans have 
filed a unanimous report recommending the adoption of the scheme. So far there 
has been no organized opposition and probably will be none unless it is taken up polit- 
ically which should be welcomed if discussion before action can be obtained in no 
other way. The evident purpose to crowd the measure through Congress jn the man- 
ner indicated has attracted attention ina quarter where perhaps it would be the least 
expected. A Wall Street newspaper criticises this haste and concerning one of the 
suggestions offered by the President that it be passed as it is and amended afterwards. 

It says: 

‘+ We do not want a monetary and banking reformation measure which will re- 
veal leaks or loop holes once its intended object is accomplished. The solving of the 
questions must be dependent upon more than an expression of opinion from a limited 
number of leading business men, asmaller number of economists and several associa- 
tions of bankers. The farmers have a voice in the matter and likewise the small 
business man and the wage earner in every line.” 


My first most strenuous objection to the scheme may be termed theoretical. 

The propositions offered for adoption are radical and revolutionary. They would 
substitute for our existing bank-note system something entirely different and at vari- 
ance with our habits and experience for fifty years past. 

There are two distinct currency systems based upon the gold standard main- 
tained by the leading countries of the world. To distinguish them I will call one 
‘Capital Currency,” the other ‘-Credit Currency.” Capital currency is that in which 
the money circulated represents an intrinsic value of its own. It is the original 
currency system of the world having its first manifestation in gold and silver. Every 
dollar of gold and silver when the two metals circulate together at parity was esti- 
mated to have cost in labor or other capital expenditure at least the value at which it 
circulated. This volume has of course been limited by production and the amount 
each nation has been able to retain from international trade. Paper money, added to 
this metallic circulation of the character of our national bank notes and legal tender 
notes, hasalso been capital currency for the reason that both are limited in volume 
by law. The national bank notes are also secured by specially pledged assets known 
to be of at least equal value to the notes issued and the legal tender notes are secured 
by the property of the entire country. 

Prior to the Spanish War the public debt represented by bonds was not far from 
being paid off, the national bank circulation based upon them reaching the compara- 
tively insignificant figures of $123,000,000. If the reduction had continued, our 
national bank circulation would have come to an end with no embarrassment or loss 
to any interest whatever. It was down to only $200,000,000 ten years ago. Our 
public debt has since increased and with it our circulation which now amounts to 
$700,000,000 the highest it has ever reached and an increase of $500,000,000 in ten 
years. 

‘Credit Currency” is that in which the bank notes are circulated as mere ‘‘prom- 
ises to pay’ money on demand and possess no value of their own, and are not secured 
by the special pledge of any assets. Such notes of course have back of them the 
assets of the issuing banks in the same manner that depositors are secured. Without 
intending to convey any invidious comparison, it may be said, however, as a fact 
that our ante-war bank notes including the so called ‘‘Wild Cats” were secured in 
exactly the same manner. 

Tae United States and Great Britain maintain capital currency. Prior to the 
Bank Act of 1844 Great Britain had credit currency, but that law ended credit cur- 
rency in that country. The Bank of England was granted the sole prerogative of is- 
suing notes but aside from an issue which has now reached about $90,000,000 against 
public securities, and which therefore corresponds to our national currency, that bank 
cannot issue a note unless it is represented by gold of equal value and this corresponds 
to our gold certificates. It will be conceded I think, that Great Britain is one of the 
greatest financial powers if not the greatest in the world, and the Bank of England 
notes circulate in every country the same as gold which cannot be said of any credit 
bank note. No one has ever heard of any proposition there to replace this circula- 
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tion with the so-called scientific system. If our bank currency is unscientific because 
inelasticin the manner desired, we have excellent company in Great Britain whose 
currency has less of that elasticity than ours. 

Credit Currency is the system which prevails in France and other continental coun- 
tries of Europe. In these countries great government banks with numerous branches 
have a monopoly of the issuing of notes, and they are regulated at the will of the 
government boards.* As strong metallic holdings are desired, the chief aim is to get 
into the vaults of the bank, great stores of gold and silver, and into circulation the 
notes of the bank. 

Our present currency cannot be inflated beyond the limits at which its volume is 
fixed and for this reason it is called archaic, unsound, etc., but in fact it is due to 
this feature that it is the best bank note currency possible, because it is equal to gold 
in all domestic exchanges, and is not a mere promise to pay. 

Money in its larger sense comprehends much more than currency which forms 
only a smail part of its volume. This is illustrated in the fact of individual deposits 
in the United States aggregating $15,000,000,000 while our total currency stock is 
only a little more than $3,000,000,000. Thelaw of supply and demand applies to 
this volume of money in the same manner that it does to commodities, and is mani- 
fested in the interest rate which is high or low according to the supply offered and 
does not depend upon some one’s dictation. 

An over abundance of money in one community will be used to relieve the strin- 
gency in another, and while these movements may figure up to many millions of dol- 
lars, the volume of actual currency used will be insignificant. 

This is the true elasticity money should possess and it is beneficial to every com- 
munity alike. Butif this law of supply and demand as applied to money is supplant- 
ed by the ability of a printing mill to grind money to order, the elasticity which money 
should have is destroyed in favor of the community which possesses the money mill. 

During all the years of its existence, in times of panics or otherwise our present 
currency has never given us the slightest trouble and under its use this country has 
achieved a financial position excelled by none. What weaknesses exist in our banking 
system are being constantly corrected and in time it is my belief that depositors will 
be absolutely secure in any of our banks. 

I will now direct your attention to the special features of the measure which are 
also opposed to the public interest. First, concerning the effect it will have upon the 
public credit. The $700,000,000 of bonds held now by the national banks carrry in- 
terest at the rate of 2 % per annum which, less the tax paid by the banks, reduces the in- 
terest to 14%perannum. These $700,000,000 of bonds are to be bought by the Re- 
serve Bank and paid for at par, in its ‘promises to pay.” It is estimated however by 
the Commission that these bonds will not bring more than seventy cents on the dollar 
with the circulation privilege off; so itis proposed to change them into bonds carrying 
3% interest, which the Reserve Bank will be able to dispose of without loss. During the 
life of these bonds the Reserve Bank will pay back to the government 14 % interest, but 
it will still receive net 14 4 on $10,500,000 annually which will be net income as the 
notes will have cost it nothing. Hereafter should the government be required to borrow 
money for any purpose it will have to pay the market rate which is not likely to be less 
than 3% and may be more—-so it is safe to say that the annual interest charge upon 
the United States Treasury must be at least fifty per cent. more than it has hereto- 
fore been and the difference must be made up by increased taxes. 

In return for the extraordinary privileges granted, it would naturally be expect- 
ed some benefit would follow to the public in general who must pay the cost, what- 
ever itmay be. That farmers and all other classes of our people should expect to get 
something out of it is shown by the language used by its chief promoters and advo- 
cates. I will quote a few lines from the address of a prominent banker at the New 
Orleans convention. He said: 

‘IT contend that the farmer should be enthusiastically in favor of the bill for 
the reason that it gives him an assurance that his note, if he is solvent and it is pro- 
tected by grain and live stock which he produces, can be discounted by his local 
bank, because the local bank in turn will have the right to discount it with the Na- 
tional Reserve Association. 


* This plan may do for countries whose governments dictate everything done but witb us it would be 
a dangerous experiment to give toa few individuals the absolute power to regulate ourcurrency supply. 
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‘*T contend that the bill has been constructed upon the theory of giving to the 
smallest bank in the country, the same privileges and prerogatives that it furnishes 
to the largest institution.” 

I am quite sure that the farmer here described with the security specified has 
had no difficulty heretofore in getting his note cashed by his local bank; but neither 
the farmer nor the country bank can find any such assurances as it is stated exists in 
the Aldrich bill, and it is surprising that one so well infoimed geneially as this 
speaker, should have given these words utterance. It raises the question whether some 
of its advocates have fully digested the measure they are supporting. Their high char- 
acter would relieve them from the suspicion of deliberately misrepresenting it. 

Farmers’ paper as it is generally known and handled whether secured or not, 
cannot be received by the Aldrich Bank. The propositions as submitted while com- 
plicated by the numerous matters covered are in no manner ambiguous or misleading. 

In order that the farmer’s note will be received it must first be cashed by the 
local bank. The local bank to obtain the benefits of the Reserve Bank must be a 
member of the association and a depositor of the bank. To become a member it must 
take stock in the Reserve Bank to the extent of not more nor less than one-fifth of its 
own capital stock. 

No interest will be paid on deposits by the Reserve Bank and as it transacts no 
general banking business, the only inducement for the country banks to join the asso- 
ciation will be the discount facilities it will offer them. But when we examine the 
limitation upon discounts we find nothing to attract the country bank. The only paper 
that may be discounted in ordinary times, is commercial paper or paper arising out of 
commercial transactions which must not run for a period longer than twenty-eight 
days. Under certain conditions, acceptances of banks or houses of unquestioned finan- 
cial responsibility known in the market as prime bills may be taken which have a 
maturity not exceeding ninety days, but no country bank would be likely to hold this 
class of paper. Granting that farmers’ notes may be construed as commercial paper 
of what use would a loan be which had only twenty-eight days to run? 

When the farmer borrows money he needs it for marketing his crops whether grain 
or cattle, and my experience shows that he must have anywhere from six to twelve 
months. In this locality we regard such paper as highly desirable, but it would not 
be accepted even with a bank’s indorsement by the Reserve Bank. This may seem 
strange but there is method in it. It is not intended that this bank shall do any gen- 
eral discount business. This is clearly seen in a circumstance which has occurred. 

The Currency Commission of the American Bankers’ Association discovered as 
they thought this weakness or omission in the measure, and recommended by a unani- 
mous vote an amendment defining paper that ought to be discounted as follows: 
‘* Such notes as the banks may have discounted for their customers or discounted for 
other banks or purchased through commercial brokers, the proceeds of which have 
been used for commercial, industrial or agricultural purposes.” This amendment 
would have admitted farmers’ paper or any other paper usually carried by banks. 
It was pressnted to the Executive Council of the Association which met last May in 
Nashville, was debated by that body and adopted unanimously. Both the Commis- 
sion and the Council made reports to the New Orleans convention held in November, 
but during this interval a great light was seen for not one word is said about this 
amendment in either report. Mr. Aldrich was present at the convention and deliver- 
ed an address in favor of his plan after which it was adopted just as he had offered it. 

Taking the situation as it is I cannot conceive of anything that will induce a 
country bank to join the Reserve Association, and even if it did join, it would not find 
a market there for farmers’ paper. 

The question will naturally arise in your minds ; what banks will be justified in 
forming the Reserve Association? This can also be plainly seen. Short time com- 
mercial paper is essentially a product of the great commercial, industrial and financial 
centers of the country and in proper seasons it is supplied in large amounts. The 
banks in those centers hold by far the larger proportions of the banking capital of the 
country. Six cities alone possess one-third of the total and a conservative rough esti- 
mate would be that one-tenth of the banks in the country hold three-fourths of the 
entire capital. 

The theory once prevailed that banks were created for the special service of com- 
merce. Banking funds were husbanded when not required for that purpose, and 
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used when the demand occurred. But in many sections this policy has been changed. 

Bonds and stocks of all description have had an extraordinary development in 
this country and there is scarcely ever a time when they do not flood the loan market 
previous to their absorbtion by investors. National banks are not permitted to loan 
upon real estate security—even farm mortgages running five years or less cannot be ac- 
cepted. They can loan however their full amount on securities which may have matu- 
rities of fifty years or more. This is permitted on the theory that the stock exchange 
is practically back of the security. Banks have found it more profitable to loan their 
funds upon this class of security rather than hold them for the inconstant demand of 
commerce. But the commercial demands when they do occur must be met in some 
manner, and if the banks are fully loaned up the problem offered may not be an easy 
one. The stock exchange sometimes will be found shaky and unable to respond to 
the extent of the demand crowded upon it. 

One of the constant assertions made concerning this plan is that it ‘* will take the 
monetary system of the United States out of Wall Street”, which reads as an admis- 
sion that it is controlled by Wall Street now. If such is the case, then the adoption 
of the Aldrich propositions with no additional bank regulations will most certainly 
fasten it there. The connection with Wall Street of course arises from these loans 
upon stock exchange securities. 

It will be pertinent here to show what has brought on our later panics and the use 
proposed to be made of the Reserve Bank to prevent them hereafter. In explaining 
the cause of panics, I will quote from an address delivered some time ago by one of 
the most conspicuous promoters of this scheme. 

He said: ‘+ Commerce really suffers more in the long run from periods of over 
abundance of our present circulation than from scarcity. The origin of each re- 
curring period of tight money can be traced to preceding periods of easy money.”’ 

‘* When the maximum demand for currency occurs so much of it is required that 
the banks with difficulty maintain their legal reserve, but when the demand is at its 
mioimum the currency accumulates in their vaults and they resort to forced loans, 
inflated credits, cheap rates, and other artificial methods to keep it employed and 
earning something.” 

Except the misuse of the word ‘‘ currency” these words are undoubtedly true 
and they were uttered by a man who knows. For some reason he dwelt on the word 
‘*currency; ’’ but every one knows it is not currency but money in its larger sense 
that is too plentiful or too scarce at such periods. One would think that he would 
be in favor of contracting our currency to remedy the evil he depicts, but on the 
contrary he and his associates are now endeavoring to secure the adoption of a law 
which will fasten upon the country the full existing volume of bank note-currency 
and supply possibilities of doubling it. 

These statements are really a confession of the underlying causes ofall our panics. 
They have not been due to our currency in any manner whatever. Why should 
money congest in the financial centers when it is overabundant and why should 
banks then be obliged to resort to forced loans and inflated credits? ‘To keep it 
employed and earning something” is not a sufficient explanation. 

Evidently if these practices were corrected and banks were not tempted or forced 
from their normal ways, there would be no succeeding scarcity and consequently no 
panics. The real cause of the congestion of money is the payment of interest on bal- 
ances by these city banks, and the money must be kept employed to prevent loss; 
but why should banks pay interest when it is not profitable for them to do so ? 

In any event this is what happens :— 

A money demand sets in, usually in the fall of the year—the congested deposits 
are wanted at home and country banks draw upon their balances. In addition to 
these legitimate demands, some speculation of one kind or another has been going on 
which has absorbed a large amount of the available money supply. 

The banks interested undertake to call their loans which are based upon securi- 
ties, but the borrowers are unable to respond and the stock exchange is in such a con- 
dition that the banks do not dare to force payment by selling them. Some large 
concern which is over-loaded with unmarketable securities closes its doors and the 
panic follows all over the country. It can be easily seen that if the banks may be 
relieved of these commercial loans at such times, they will be free to handle as they 
please the stock exchange loans and this is where the Aldrich plan works. In fact 
the increased interest rate which prevails at such a time would be a strong incentive 
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for increasing loans on stock exchange collaterals and speculation of all kinds would 
be greatly encouraged and promoted. Inflation has always followed the issue of 
credit currency in this country end the Aldrich measure would prove no exception, 
as it contains features which would permit it to issue notes to an almost unlimited 
extent. 

In the first place it starts from what is conceded to be an already excessive vol- 
ume of bank notes being the largest volume they have ever reached. Under our pres- 
eat conditions the issue of bank-notes must be reduced as the public debt is paid off. 
I have shown that only a few years ago the circulation had in this manner been re- 
duced to only $123,000,000 but now stands at about $700,000,000. If the Aldrich 
plan is adopted this volume of circulation will continue the same without regard to 
the public debt So far as appears on the face of the proposition this $700,000,000 
will be a continuing issue, even if the public debt entirely disappeared. In addition 
to these $700,000,000 the bank can issue $200,000,000 without tax and practically 
$300,000,000 added to this without tax it being easy for it to obtain from deposits a 
sufficient sum of lawful money to authorize it. The bank is authorized to issue any 
amount in excess of these $1,200,000,000 but this will be taxed 5¢ per annum. 

The Reserve Bank itself is not planned to be a large money making concern. 
Aside from its limited dividends of four per cent. and surplus fund, its earnings will 
go to the government. The money to be made will be for the banks composing its 
membership and in a position to use its discount facilities. These banks whoever 
they may be will own, control, and direct the Reserve Bank, no matter how cumbrous- 
ly its board of directors are specified with a view to prevent concentration. The Re- 
serve Bank will practically be an appendage to each member bank. Loans made from 
it will not be like ordinary loans where the lender can dictate terms, but will be like 
loans from their own resources and resources enormously increased by the note issu- 
ing privilege granted. y 

The bill prescribes that a uniform interest rate must be maintained hy the bank 
but this can only refer to the rates to be charged members—it cannot refer to the rate 
each bank may obtain from its customers. This uniform rate will probably pot ex- 
ceed the rate of interest now paid by the city banks on country deposits which is 24 
per annum. The only restraint imposed upon its note-issue is the holding of lawful 
money; but as there are $2,500,000,000 of lawful money in circulation, it will be easy 
to obtain sufficient deposits to authorize the flotation of its untaxed maximum of $1,- 
200,000,000. 

The existing law requires all banks to hold on hand a lawful money reserve which 
in the case af the central reserve cities is twenty-five per cent. of their deposits. 
Under the proposed plan these reserves may be kept with the Reserve Bank, and 
counted by each bank the same as if held on hand. For every dollar thus deposited 
in lawful money, the Reserve Bank may loan each depositing bank the same amount 
in its notes. The notes of the Reserve Bank under the plan can be counted as reserve. 
In this way a bank say with $1,000,000 lawful money on hand by depositing the 
same and a similar amount of commercial paper would, in the ‘‘ twinkling of an eye,” 
have $2,000,000 reserve and no actual money whatever. The balance in the Treas- 
ury of the United States is also to be deposited in the Reserve Bank and this will pro- 
bably not be less than $200,000,000 and upon which deposit a similar amount of the 
bank’s notes may be issued and loaned out. 

It is stated in the plan that in order to guard against the use of the association 
for stock speculation the bank is not permitted to discount paper ‘‘ for carrying stocks 
or bonds or other investment securities.” This restriction is for only ordinary times 
and I have shown that the banks composing the association can carry on the kind of 
business from their own resources to almost any extent they desire—turning into the 
Reserve Bank their commercial paper. But ghould the commercial paper be insuffi- 
cient for their needs a means is provided in the plan for using other paper. 

The local association arrangement may then come into action. This is supposed 
to take effect only in times of great financial stress, when banks are willing to join to- 
gether and guarantee each others’ paper. The Reserve Bank may discount ‘ the 
direct obligation of a depositing bank indorsed by its local association provided that 
the indorsement of the local association shall be fully secured by the pledge and de- 
posit with it of satisfactory securities.” Under this arrangement it can be seen that 


almost any amount of loans may be taken based on bonds, stocks or other investment 
securities. 
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It will only require deposits of lawful money to the extent of $875,000,000 to 
supply from this source alone the reserve necessary for the bank to put out its maxi- 
mum untaxed issues of $1,200,000,000. When the amount of note inflation possible 
under these propositions is considered it must come somewhat as a surprise to most 
people that bankers who have heretofore consistently opposed ali manner of inflation 
whether greenbacks, silver, or populist currency, should now vote unanimously for a 
measure of inflation which excels anything that has ever been offered for the considera- 
ion of the American people. 

In opposing this currency scheme one great difficulty is presented. By constant 
reiteration, a large portion of the public has I think been made to believe that there is 
something radically wrong with our system and that our panics are caused by these 
defects. 

The continued pressing of this arbitrary assertion is the plan adopted by the 
organization conducting this so-called campaign of education. At this time the coun- 
try is being flooded with pamphlets and right here in Omaha a bureau has been es- 
tablished for the better dissemination of this literature. Everything that is sent out 
is cloaked in indefinite terms so far as the Aldrich plan is concerned, but nowhere have 
I seen any statement which would meet the definite points I have called attention to 
and which anyone will discover who takes the trouble to consider the proposition ; and 
these points surely must be deemed of sufficient importance to demand contradiction 
if contradiction is possible. 

As I have shown here there is nothing wrong with our currency except that it 
may be excessive in quantity now, and the weakness in our system is due to the un- 
wieldy character of the bank reserves required by law, which when most needed can- 
not be used. The creation of an emergency circulation taxed so heavily that it will 
not be kept in circulation longer than actually necessary has at all times been an easy 
legislative remedy for panics. Senator Manderson from our state introduced in the 
Senate in 1893 a bill of this character. We were fated however to experience an- 
other panic before Congress could be brought to a realization of what was needed. 
The action of the banks in 1907—the general suspension of cash payments and the 
issue of cashier’s checks to circulate as money, were object lessons which could not 
be overlooked. 

In 1908 an emergency circulation was provided in the Act known as the Aldrich- 
Vreeland bill. That law stands today and while it has never come into practical use, 
although $500,000,000 of bank notes have been printed under it and are held in 
Washington—and may never come into use—the ¢ffect it has is just the same as ifit 
were being used. The fact of the existence of such a fund, exercises a Steadying in- 
fluence and a threatened panic will be avoided. 

It is I think, therefore, safe to say that while this law remains unrepealed we 
need have no fear of occurrences happening similar to those of 1907. The panic 
fear may be dispelled. For ordinary use I do not think any one would object to an 
arrangement of bank reserves which would enable banks to concentrate them at a 
central agency or perhaps at a number of local agencies and use them to some extent 
in a safe and legitimate manner. Doing this would be banking on their own 
resources and not doing business upon the credit and capital of the country at large 
as it is proposed in the Aldrich plan. When monetary disasters follow over-specu- 
lation it is the people at large who must pay the final cost. We have had several such 
experiences and those who have lived through them know what they mean. The 
loss does not fall always upon those responsible for the catastrophe but it never fails 
to strike those who are absolutely innocent and are the least able to stand it. This 
country of ours has not nearly reached the zenith of its greatness. What has been 
accomplished in the past fifty years has been done upon our own resources and our 
capital currency, and independent banks have contributed their full partin the wond- 
erful growth and development during this period. Where we have drawn upon the 
future it has been done with a full sense of the risks incurred and by a young and 
ambitious people confident of their ability to liquidate all obligations from the still 
undeveloped resources at their command. We should not imperil our future by be- 
ing persuaded to embark upon possibly a sea of currency inflation and speculation, 
which proposition is the more dangerous because a concentration of financial power 
into the hands of a few individuals represented by banks, is concealed in broad prop- 
ositions of equal liberty to all and profound good to the public. 
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In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


FAILURE TO EXECUTE STOP ORDER—BANK’S LIABILITY ON 
CERTIFIED CHECK. 


Editor Banking Law Journal. New York, November 20, 1911. 


Dear Srr:—Will you please inform me on the following, stating your opinion 
and citing some decisions: 


1. A depositor issued a check to the order of +‘ bearer ” against his account and 
ini»orsed same. After his monthly statement and vouchers were delivered to him 
he called at the bank, stating that he ordered the bank to refuse the payment of that 
‘* bearer” check. The bank recalled to him that when he opened his account he 
signed a card bearing the condition that, while the bank would exercise ordinary 
care in regard to stop orders, it would not be responsible for a failure to execute 
such an order. He brought action in a Municipal Court, and after the court heard 
that the check was never ordered stopped, and also, that one of the written condi- 
tions the depositor entered into when he opened the account was that the bank shall 
not be responsible for checks honored in ordinary course of business, although a stop 
order be in possession of the bank, the court gave judgment for the depositor, and 
the bank appealed. 

2. S. issued a check to P. for $105 for merchandise to be delivered, and informed 
him that he has only $93 to his credit in the bank, but promised to make a deposit 
if he finds the merchandise as represented. P. made a deposit to 8’s account for 
$12 and asked the O. bank to certify that check. 8S .learned of this after the merchan- 
dise was delivered, but not as ordered, asked the O. bank to refuse the payment of 
the certified check and hold the funds subject to court's decision by interpleader. 
The J. ‘bank presented the check for payment, but was refused. The J. bank thinks 
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that the O. bank had no legal right to refuse the payment, and says that the O. bank 
was not performing its duties as bankers. Yours truly, 8. O. 


Answer:—1. If the depositor actually directed the bank to stop pay- 
ment on the check the bank is liable for its failure to do so notwithstand- 
ing the depositor, on opening his account signed a card upon which was 
printed a provision that, while the bank would exercise ordinary care in 
regard to stop orders, it would not be responsible for a failure to exe- 
cute such an order. The reasonable care, which the bank undertakes 
to exercise, would require it to carry out the order of the depositor. 
The provision that the bank is not responsible for a failure to stop pay- 
ment of acheck when so requested will not protect the bank. The ques- 
tion came up in the case of Elder v. Franklin National Bank, 25 Misc. 
Rep. (N. Y.) 716,55 N. Y. Supp. 576. Inthat case the pass book con- 
tained a provision that “‘ the bank shall not be responsible for the exe- 
cution of an order to stop payment of a check previously drawn; that 
the bank will endeavor to execute such orders, but that no liability shall 
be created by a failure to do so, and that no rule, usage or custom shall 
be construed to create such liability.’’ 

It was held that the bank was liable for a failure, through an over- 
sight, to execute a stop order and that the clause above quoted afforded 
no defense to the bank. The court made the following statement: 
‘“ Undoubtedly in the absence of any agreement, the bank was bound 
to respect the notice which it had received, and for a failure to observe 
the directions of its depositor in that regard, it would have been clearly 
liable.. The check was a mere order upon the bank to pay from the 
depositor’s account according to the instructions in that respect con- 
tained therein, and was subject to revocation by the drawer at any time 
before it was paid ; and if the bank should pay after notice of such re- 
vocation, it would be held to have paid out its own funds, and could 
not, therefore, charge its depositor with the amount, but must bear the 
loss itself. The agreement in question is, therefore, one which is in 
derogation of the common law in such cases, and being framed by the 
defendant itself for its own benefit, must be strictly construed. 

‘“ It will be observed that such agreement does not declare uncondi- 
tionally that for the failure to observe a stop order, the bank shall not 
be liable, but it invites the assent of its depositors to the engagement 
by agreeing that it will endeavor to execute such orders. Thisis a most 
important qualification, and was doubtless inserted as an assurance to 
them that the bank would still exercise some care in the matter. Indeed, 
it can scarcely be credited that any bank could obtain depositors of any 
account, under an agreement that under no circumstances should it be 
responsible for a failure to observe their directions with respect to the 
stoppage of checks. The defendant, it will be observed, did not refuse 
to receive any such notices; indeed, the evidence in the case shows that 
it not only recognized the right of its depositors in that regard, but also 
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provided a method of registering such notices or orders, so as to assure 
the proper observance of them by its clerks, thus acknowledging the 
obligation which it had assumed to endeavor to execute such orders. 
Upon a proper construction of the language used in the agreement, we 
are of the opinion that its fair import was that the defendant should not 
be liable if in good faith it paid the check that had been stopped, unless 
it failed properly to fulfill its agreement to endeavor to comply with the 
depositor's direction. In other words, the promise to make such en- 
deavor necessarily imported the exercise by the bank of at least ordinary 
care in so doing. Any other construction than this would not only render 
the engagement meaningless, but also most injuriously misleading to 
depositors.”’ 

Many banks seem to make a practice of agreeing with their depositors 
that they will do what they can toward stopping checks when so instruc- 
ted but that they will not be liable for a default in such a matter. The 
bank deludes itself if it believes that such an agreement is a protection. 
The bank might better agree to be liable for negligence in failing to exe- 
cute a stop order. Such an agreement makes a better impression with 
the depositor and does not increase the bank’s responsiiblity. 

If the evidence showed that the depositor never stopped payment on 
the check the Municipai Court certainly was not justified in giving a de- 
cision against the bank and a reversal by the Appellate Term ought to 
follow as a matter of course. 

2. In regard to the second question we think that the bank would, 
under the circumstances, be justified in refusing to pay the certified 
check until the respective rights of the holder and the J. Bank are de- 
termined. 


RESTRICTIVE INDORSEMENT. 
Editor Banking Law Journal. Canyon City, OreGon, August 22, 1911. 


Dear Sir :—Referring to your reply to my question concerning restrictive indorse- 
ment in the issue of June, 1911, I desire to say that the controversy is still on. The 
Portland bank insists on ignoring precedents cited and as a last word sends the fol- 
lowing communication : 


Lumbermens’ National Bank, Portland, Oregon. June 20, 1911. 
Dear Sir :—Acknowledgment is made of letter of First National Bank, of Grant 
County, Canyon City, Oregon, under date June 15th, 1911, enclosing copy of letter 
of John Edson Brady, attorney, New York City, with reference to the question as to 
whether an indorsement, ‘* pay any bank or banker, or order”, is a restrictive indorse- 
ment under the laws of Oregon. ; 
We have read with interest Mr. Brady's opinion, but are unable to agree there- 
with; and in fact, as far as the Pacific coast states are concerned, this matter has be- 
come settled law by two comparatively recent decisions, one rendered prior to Mr. 
Brady’s opinion, in the Circuit Court of the United States for the District of Oregon, 
in the case of The United States National Bank v. The Amalgamated Sugar Com- 
pany, 179 Fed. 718, which has been confirmed in a case entitled, ‘+ In the United 
States Circuit Court of Appeals, for the Ninth Circuit, The Amalgamated Sugar Com- 
pany, plaintiff in error, v. The United States National Bank of Portland, Oregon, 
defendant in error,” opinion in which was handed down under date of May 3rd, 1911, 
not yet published in the Federal Reporter, Judge Hanford rendering the opinion, , 
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in both of which cases it is held that an indorsement, as above set forth, is an unre- 
stricted indorsement. 

You are, therefore, instructed, that if the First National Bank of Grant County 
will not honor items sent it for collection by Lumbermens’ National Bank of Portland, 
under the indorsment which you are using, as above set forth, to send them to the 
express office in that town for collection with instructions to protest if not paid. 


(¥'gd.) Piatr & Piatt, General Counsel. 
In your opinion, does the case of the Amalgamated Sugar Co. cited, apply to 
our case? T have difficulty in making the application he assumes. Yours truly, 


F. S. SuatTer, Cashier. 

Answer :—The second of the two decisions referred to in the above 
statement by Messrs. Platt and Platt, is the appeal from the first de- 
cision mentioned, which affirms the lower court and is reported in 
187 Fed. Rep. 746. 

The facts involved in this case are as follows; The defendant 
corporation kept an account at the Farmers and Traders’ National 
Bank, of La Grande, Oregon, and also an account at the First Na- 
tional Bank of Ogden, Utah. The defendant drew a check on the 
Ogden bank for $4,000, payable to itself, and deposited it in the La 
Grande bank, using a deposit slip stating that all checks were receiv- 
ed at the owner’srisk. The defendant, however, indorsed the check 
‘* Pay to the order of the Farmers & Traders’ National Bank.” This 
bank (the La Grande bank) indorsed the check ‘‘ Pay to any bank 
or banker” and forwarded it to the plaintiff bank, its correspondent at 
Portland, ‘‘ for collection and credit.” 

The La Grande bank failed and the defendant stopped payment 
on the check. But inthe meantime the plaintiff bank had cashed drafts 
of the La Grande bank for the amount of the check, without know- 
ledge of the La Grande bank’s insolvency and without notice of the 
conditions under which the check had been deposited. 

It was held that the plaintiff could recover from the defendant 
corporation. The grounds of the decision may be briefly stated as 
follows: The indorsement of the check by the defendant was an 
‘unrestricted indorsement.”’ If the La Grande bank was a mere 
collecting agent, the plaintiff was not aware of that fact. The in- 
dorsement ‘‘ Pay to the order of,” etc., justified the plaintiff in believ- 
ing that the La Grande bank was the owner of the check. Acting 
upon that belief it advanced money to the La Grande bank before 
the check was collected. The court said: ‘‘ Defendant could have 
given notice of itstitle by indorsing the check tothe La Grande bank 
‘forcollection.’ Itchose, however. to give an unrestricted indorse- 
ment, and thus permitted the paper to pass out into the channels 
of trade as apparently the property of the La Grande bank and must 
abide the consequences.”’ 

The ‘‘ pay to any bank or banker” indorsement, given by the La 
‘Grande bank to the plaintiff bank, was not involved in the decision 
atall. The court so indicates when it says that the fact ‘‘that the 
check was forwarded by the La Grande bank to plaintiff ‘ for collec- 
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tion and credit,’ was immaterial. If the action had been brought 
against the La Grande bank as indorser, then it would have been 
necessary for the court to determine whether the indorsement *‘ pay 
to any bank or banker” was restrictive. But the indorser was not a 
party to the action and the court was not called upon to decide the 
point. 

It is true that the court, referring to the ‘* pay to any bank or bank- 
er” indorsement, does say that the defendant ‘* forwarded the check 
to plaintiff with an wnrestricted indorsement thereon.’’ But the court 
goes on to say that the check was forwarded tothe plaintiff for ‘‘col- 
lection and credit.” So, it is difficult to believe that the court meant 
to say that this was not a restrictive indorsement. 

We should certainly not be willing to accept the decision, as an 
authority for the proposition that ‘‘pay any bank or banker” is a re- 
strictive indorsement. 

If the decision could be accepted as such an authority, it would not 
establish the law for the Pacific Coast States, for the state courts of 
those states would not be bound to follow the United States Circuit 
Court of Appeals. The decision would be entitled to consideration, 
of course, in the state courts but it would be a binding authority only 
when the question arises in oneof the Federal Courts. Inthisevent 
the decision would be entitled to fully as much weight in any one of 
the states as in one of the states on the Pacific Coast; for when a ques- 
tion has been fully considered and decided in one of the Federal 
courts it will be followed in a coordinate tribunal until it has been 
reversed by the appellate court. 

However, even though we are right (as we confidently believe) in 
holding that an indorsement to any bank or banker is restrictive, 
there seems to be some doubt as to whether a specific guaranty of 
prior indorsements is required. Mr. Crawford, who prepared the uni- 
form act, believes that a restrictive indorsement carries with it a 
guaranty of prior indorsements. Crawford's Neg. Inst., p. 89. We 
feel differently. We think the statute is vague on the question and 
that a bank, which receives paper bearing the pay-any-banker in- 
dorsement, should insist upon a specific guaranty of prior indorse- 
ments until such time,at least, as the courts have decided clearly 
that such a guaranty is not necessary. 


MINOR'’S LIABILITY ON NOTE AND MORTGAGE. 


Editor Banking Law Journal. ———, Kansas, November 3, 1911. 
Dear Str:—Eaclosed please fiad check for another year’s subscription to your 
JournaL. I find that the Journat is a big help to us in many ways. 


A question has come up with us recently on which there seems to be a difference 
of opinion, and I will thank you to give your opinion on it. 
We have a note signed by a man and his wife and secured by a chattel mortgage. 
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He is not 21 years old, and will not be until after the note comes due, but his wife is 
about 2) years old. The stock covered by the chattel belonged to her before they 
were married. It has been suggested that he is going to refuse to pay the note, and 
we want to know if we can take possession of the stock covered by the chattel mort- 
gage and proceed to sell it and apply the proceeds on the note. He afterwards 
wanted to borrow some more money and purchase some stock and give us a chattel 
mortgage on what he buys now, and I have refused the loan on the ground that he 
is a minor, and was afraid it would give us trouble. However, | did finally make it 
by his father signing with him, and, of course, his wife signing the note and mortgage. 
It is not a question of our forms, but as to the signature of a minor to a chattel, and 
then our power to foreclose. 

Can a note be collected against a minor should he decide to deny the debt 7 

Yours very truly, CASHIER. 

Answer.—The rights of the parties are governed by the sections 
of the General Statutes of Kansas, 1909, quoted below: 

Sec. 5060. The period of minority extends in males to the age 
of twenty-one years, and in females to that of eighteen years. 

Sec. 5061. A minor is bound not only by contracts for necessaries, 
but also by his other contracts, unless he disaftirms them within a 
reasonable time after he attains his majority, and restores to the 
other party all money or property received by him by virtue of the 
contract and remaining within hiscontrol at any time after his at- 
taining his majority. 

Sec. 4873. A married woman, while the marriage relation subsists, 


may bargain, sell and convey her real and personal property and enter 
into any contract with reference to the same in the same manner, 
to the same extent, and with like effect as a married man may in re- 
lation to his real and personal property. 


In the February number of ** The Century Magazine ~ Attorney-General Wicker- 
sham discusses the anti-trust law, saying, among other things, the following: 

The purpose of the Sherman law is to compel fair trade, to protect the average 
business man from injury due to unfair methods of competition. It is meant to keep 
the highways of commerce open to all, big and little, rich and poor, on the same 
terms. Therein lies its greatest ethical value. In the contemplation of our wond- 
erful industrial development, the number of small producers who in the past have 
been forced to the wall by unfair methods has largely been lost sight of. 


NEW YORK STATE BANKERS’ ASSOCIATION. 


Secretary William J. Henry announces that the annual convention of the New 
York State Bankers’ Association will be held at Buffalo, June 13 and 14. Head- 
quarters will be in the Lafayette Hotel. Although the programme hus not been 
fully perfected, it is understood that the committee in charge of arrangements ex- 
pects to make it one of the most enjoyable as well as useful conventions ever held. 





THE NATIONAL NASSAU BANK, NEW YORK. 


PROMOTION OF ANOTHER A. I. B. MAN. 


N. D. ALLING MADE VICE-PRESIDENT OF THE NATIONAL NASSAU BANK, NEW YORK. 


At a recent meeting of the directors 
of the National Nassau Bank of New 
York City, Newton D. Alling, formerly 
assistant cashier, was clected a vice- 
president. Mr. Alling’s career is only 
another illustration of what patience, 
perseverance and a determination to 
succeed will accomplish. He was born 
in Stanford, N. Y., educated at the 
Friends’ Seminary in Chappaqua, tinish- 
ing with a course at Eastman’s Business 
College. Choosing banking as his life 
work, he came to New York and enter- 
ed the Nassau Bank as a clerk. By 
strict attention to his duties, working 
in season and out of season, he earned 
and received rapid promotion, becom- 
ing successively collection clerk, note 
teller, paying teller, chief clerk, assis 
tant cashier and now vice-president. 
Mr. Alling has always been an earn- 
est and enthusiastic worker in the 
American Institute of Banking and 
to him it is largely indebted for its NEWTON DO. ALLING 
present high standing. In 1902 he joined the New York Chapter, American Insti- 
tute of Bank Clerks (as it was then called), was made secretary in 1903 and elected 
president in 1906. He with two other members of the Institute, was elected to serve 
on the board of trustees of the Institute of Bank Clerks. Ata subsequent mecting 
of this board a movement was inaugurated which resulted in the adoption of a con- 
stitution and changing of the name to the American Institute of Banking. In 1909, 
at the Seattle convention, he was elected president, and acted as chairman, of the 
convention held at Chattanooga in 1910. He is a Fellow of the Institute and ever 
stands ready to aid in advancing the interests of the organization. 

Mr. Alling, although thoroughly enthusiastic and devoted to matters financial, 
has also a decided fondness for literary pursuits. He has written and read before 
the chapter of which he is a member many very interesting and valuable papers. 
Among them is one on the ‘* Collection of Country Checks by the New York Banks,” 
which recommends utilizing a common agent something like the plan now in use 
by the Boston banks. Other papers are on ‘+ Negotiable Instruments; ‘* A Sub- 


stitute for a Central Bank:” ‘* Treasury [ssue versus Bank Issue;”’ ** Bank Reserves” 


and many others. Some of them have been quoted and commented on very ex- 
tensively by the press—especially the paper on ‘+ Bank Reserves,’ which was given 
out at the time of the panic in 1907 and generally copied by the daily and. weekly 
newspapers throughout the country. 
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RESERVE AGENTS APPROVED IN JANUARY. 


RESERVE AGENTS APPROVED IN JANUARY. 


The following banks were approved as Reserve Agents in January: 


Mechanics & Metals National Bank, New York, for Merchants Nat. Bank, Santa 
Monica, Cali.; First Nat. Bank, Milaca, Minn.; National Bank of Claremore, Clare- 
more, Okla.; Walter Nat. Bank, Walter, Okla.; American Nat. Bank, Newark, N. J.; 
Packers Nat. Bank, So. Omaha, Neb.; Oklahoma Nat. Bank, Muskogee, Okla.; Nation- 
al Bank of Commerce, Frederick, Okla.; First Nat. Bank, Jonesboro, Ark. 

Coal & Iron National Bank, New York, for Columbia Nat. Bank, Buffalo, N. 
Y.; First Nat. Bank, Kemmerer, Wyo. 


Irving National Exchange Bank, New York, for Citizens Nat. Bank, Raleigh N. 
C.; Citizens Nat. Bank, Durham, N. C.; Boone Nat. Bank, Boone, Iowa; First Nat. 
Bank, Eatontown, N. J.; Agricultural Nat. Bank, Pittsfield, Mass.; City Nat. Bank, 
Roanoke, Va.; National City Bank, Indianapolis, Ind.; Second Nat. Bank, Wilkes 
Barre, Pa.; First Nat. Bank, Ronan, Mont. 

Chase National Bank, New York, for First Nat. Bank, Klamath Falls, Oreg.; 
Greenville Nat. Bank, Greenville, Pa.; Marine Nat. Bank, San Diego, Cal.; 
Greenpoint Nat. Bank, Brooklyn, N. Y.; City Nat. Bank, Greeley, Col.; Farmers Nat. 
Bank, Belleville, Pa. 

National Park Bank, New York, for First Nat. Bank, Taloga, Okla. 

Mercantile National Bank, New York, for Des Moines Nat. Bank, Des Moines, 
lowa. 

Seaboard National Bank, New York, for First Nat. Bank, Alamogordo, N. M.; 
Northern Nat. Bank, Philadelphia, Pa.; Guthrie Nat. Bank, Guthrie, Okla.; National 
Bank of Westfield, Westfield, N. Y.; First Nat. Bank, Poteau, Okla.; First Nat. 
Bank, Waynoka, Okla. 

National Nassau Bank, New York, for Farmers & Mechanics Nat. Bank, Phila- 
delphia, Pa. 

Fourth National Bank, New York, for Union Nat. Bank, Newark, N. J.; Com- 
mercial Nat. Bank, Charlotte, N. C.; First Nat. Bank, Yonkers, N. Y.; Royall Nat. 
Bank, Palestine, Tex ; Peoples Nat. Bank, Brooklyn,N. Y.; Atkins Nat. Bank, Mays- 
ville, Ga. 

Hanover National Bank, New York, for First Nat. Bank, Parlier, Cali.; First 
Nat. Bank, Litchfield, Conn.; First Nat. Bank, Spencer, W. Va. 

Chatham & Phenix National Bank, New York, for Third Nat. Bank, Springfield, 
Mass.; First Nat. Bank, Svracuse, N. Y.; Portland Nat. Bank, Portland, Me.; Yonkers 
Nat. Bank, Yonkers, N. Y.; First Nat. Bank, Bristol, Tenn; First Nat. Bank, Pitts- 
burgh, Pa. 

Chemical National Bank, New York, for National Bank of Auburn, Auburn, N.Y. 

Bank of New York National Banking Association, New York,for National Bank 
of Savannah, Savannah, Ga. 

American Exchange National Bank, New York, for First Nat. Bank, Grand 
Island, Neb.; Greenpoint Nat. Bank, Brooklyn, N. Y. 

Garfield National Bank, New York, for Yonkers Nat. Bank, Yonkers, N. Y. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Hutchin- 
son, Kans.; First Nat. Bank, Bethlehem, Pa.; First Nat. Bank, Cooperstown, N. D.; 
Seymour Nat. Bank, Seymour Ind.; Security Nat. Bank, Randolph, Neb.:; First Nat. 
Bank, Bancroft, Iowa; National City Bank, Indianapolis, Ind.; First Nat. Bank, 
Cassopolis, Mich ; First Nat. Bank, Devils Lake, N. D. 

Fort Dearborn National Bank, Chicago, for National Mechanics Bank, Baltimore, 
Md.; Nationa] City Bank, Indianapolis, Ind ; First Nat. Bank, Shreveport, La.; Citi- 
zens Nat. Bank, Navasota, Tex.; Cannelton Nat. Bank, Cannelton, Ind.; National 
Exchange Bank, Baltimore, Md.; First Nat. Bank, Bristol, Tenn.; Nokomis Nat. 
Bank, Nokomis, II]. 


National City Bank, Chicago, for National City Bank, Indianapolis, Ind. 
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National Bank of the Republic, Chicago, for First Nat. Bank, Sutton, Neb.; 
American Nat. Bank, Marshfield, Wis. 


__ Corn Exchange National Bank, Chicago, for Third Nat. Bank, Pittsburgh, Pa.; 
Citizens Nat. Bank, Shelbyville, III. 


Philadelphia National Bank, Philadelphia, for First Nat. Bank, Hope, N. J. 
Corn Exchange National Bank, Philadelphia, for Yonkers Nat. Bank, Yonkers, 
ne. 

Girard National Bank, Philadelphia, for Peoples Nat. Bank, Warrenton, Va.; 
First Nat. Bank, Bristol, Tenn. 


Fourth Street National Bank, Philadelphia,for Farmers’ Nat.Bank, Belleville, Pa. 


Mercantile National Bank, St. Louis, for City Nat. Bank, Decatur, Tex.; Cum- 
berland Valley Nat. Bank, Nashville, Tenn. 


Third National Bank, St. Louis, for First Nat. Bank, Purdy, Mo.; First Nat. 
Bank, Noble, Ill.; German Nat. Bank, Vincennes, Ind.; First Nat. Bank, Trenton, 
[ll.; First Nat. Bank, Sioux City, lowa; First Nat. Bank, Calvin, Okla. 


First National Bank, Cleveland, for First Nat. Bank, Portland, Ind.; Belmont 
Nat. Bank, Belmont, Ohio; Manufacturers & Traders Nat. Bank, Buffalo, N.Y.; First 
Nat. Bank, Bowerston, Ohio; First Nat. Bank, Sharon, Pa. 


Mellon National Bank, Pittsburgh, for National Bank of Lawrence County, New 
Castle, Pa. 


Security National Bank, Minneapolis, for First Nat. Bank, Marmarth, N.D.; Ger- 
man Nat. Bank, Little Rock, Ark. 


ee | 


NUMERICAL SYSTEM. 


Many small banks have asked what use the Numerical System would be to them. 

The System is of use to everyone, and the benefits are in the same propor- 
tion as the number of checks handled. Whether a bank is small or large, it is 
certainly easier to place on a letter or other record a simple number, as 16-48, 
than it is to write the long name and address of a bank. 

Checks sometimes bear very formidable names, and these appear every day in 
even the small banks. The Numerical System reduces the long names at once to 
easy and systematic uniformity. 

This system can be used by hand, with a typewriter, or with an adding machine. 
The hand way requires but a fraction of the time necessary to write in the old 
way. <A typewriter further reduces this time, while an adding machine. with its 
automatic carriage, reduces the amount of labor and the time necessary to prob- 
ably less than ten per cent. of the time required to write the name of the bank 
by hand. 

Many small banks have asked what position should be given to the numbers 
on the face of checks. Here is a suggestion from the American Bankers’ Association : 

These numbers are used to designate ‘‘ Place Payable” on transit records, and 
should, therefore, be placed immediately after the name of the paying bank. Where 
this is not possible as in the case of check forms already made up, the matter 
should be placed in the upper right hand corner. This latter applies also where 
the bank name fills all the space across the check, not leaving room for the number to 
the right. 

On bank drafts, or checks in draft form, the number should be in the lower 
left hand corner. The number of the drawee bank in the case of bank drafts should 
appear larger than the number of the drawer. The latter number, in the case of remit- 
tance drafts, is used as endorsement record and also for bookkeeping purposes. 

Many banksare having their own numbers on correspondent drafts made very small 


‘ 
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und placed immediately beneath the name which is usually across the top part of 
the draft. This gives the name of both the drawer and drawee banks, the drawee 
bank number being very much larger. 

For further particulars regarding the Numerical System address Burroughs Adding 
Machine Co., 74 Burroughs Block, Detroit, Mich. 


AMERICAN INSTITUTE OF BANKING. 
ITS PROGRESS IN CUBA. 

That the American Institute of Banking is doing a splendid work in Cuba is a 
matter which should afford great satisfaction to every member of the organization. 
As an evidence of this progressive policy which has ever been a cardinal principle in 
its management, it has made special recognition of Cuba by the appointment of Wm. 
II. Morales, vice-president of the Cuba Chapter and secretary of the National Bank 
of Cuba, a member of the press and publicity committee of the association. 

The JourNat is pleased to acknowledge the receipt of a communication from vice- 
president Morales, enclosing an outline of a lecture delivered in January, before Cuba 
Chapter by Dr. Leopoldo Cancio. The Doctor was Secretary of the Treasury during 
the first American intervention in Cuba and is considered the leading authority on 
Economies. The subject of the address was ‘* Production,” in analyzing which the 
Doctor laid particular stress on ** man,” saying: 

** The factors of Production, have been variously classified. The general order, 
namely, that of Land, Labor and Capital, I consider most convenient.” 

Although it is only two years since Cuba Chapter was organized it has forged 
rapidly ahead and today boasts a goodly membership and a fine hall as its head- 
quarters. Truly the American Institute of Banking has reason to be proud of its 
Chapter in the **Gem of the Antilles.” 


MISSISSIPP] VALLEY TRUST COMPANY, ST. LOUIS. 


The annual stockholders’ meeting of the Mississippi Valley Trust Company took 
place on February 5th. Eight members of the board of directors whose terms of 
oftice had expired were re-elected to serve three years: they are: Breckinridge Jones, 
president; William G. Lackey, vice-president: Nelson W. McLeod, president Ger- 
man Savings Institution; Robert J. O'Reilly, M. D.: Henry W. Peters, president 
Peters Shoe Company; H. Clay Pierce, chairman of the board Waters-Pierce Oil Co. : 
Ilenry S. Priest, Boyle & Priest, and Julius 8. Walsh, chairman of the board of 
directors of the Mississippi Valley ‘Trust Co. 

Other members of the board of directors, whose terms have not expired, are: 
Henry Semple Ames, vice-president; William Bagnell, president Bagnell Timber 
Company; John I. Beggs, president and general manager St. Louis Car Company; 
Eugene H. Benoist; James E. Brock, secretary; Murray Carleton, president Carleton 
Dry Goods Co. ; Charles Clark; Horatio N. Davis, president Smith & Davis Mfg. Co. : 
John D. Davis, vice-president; David R. Francis, Francis Bro. & Co.; 8. E. Hoff- 
man, vice-president; W. J. McBride, vice-president Haskell & Barker Car Co.., 
Michigan City, Ind.; Saunders Norvell, president Stoves & Hardware Publishing Co. : 
Wm. D. Orthwein, president Wm. D. Orthwein Grain Company; August Schlafly, 
August Schlafly € Sons; R. H. Stockton, president Majestic Mfg. Co., and Rolla 
Wells. The newly-constituted board will meet February 14th for the annual elec- 


tion of officers to serve for the ensuing year. 





York Clearing House for the weeks ending February 4, 1911, and February 3, 1912, 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 


_ together with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 


Loans and 
Discounts, 
Average, 
1gII. 


Loans and 
Discounts 
Average, | 

1912. 


Deposits, 
* Average, 


IgIt. 





Bank of N. Y. N. B. A.... 
Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers. 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 
Mercantile National 
Pacific 


Chatham & Phenix Nat.... 


Hanover National 
Citizen’s Central National 
National Nassau. 


Market & Fulton Nat 





Metropolitan Bank. 

Corn Exchange 

Importers & Traders’ Nat| 
National Park 

East River National 
Fourth National 

Second National 

First National 
Irving National Exchange 


Bowery 

N. Y. County National.. 
German-American 
Chase National 

Fifth Avenue 


German Exchange 


Lincoln National 
Garfield National 
Fifth National 
Bank of the Metropolis. . .| 
West Side Bank 
Seaboard National 
Liberty National | 
N. Y. Produce Exchange | 
State Bank | 
Security Bank t 

Coal & Iron Nat'l Bank.. 
Union Exchange Nat. .. 
Nassau Nat., Brooklyn... 





$ 21,780,000 
34,100,000 
20,847,000 
55.318,200 
27,476,800 

171,927.700 
29.743,900 
7,144,100 
8,638,500 
2,219,500 


7,999,700 
39,324,500 
150,471,100 
14,012,500 
3,857,800 
15,389. 500 
1,682, 300 
69,003,400 
23.322,500 
7+345,300 
9.01 3,900 
10,537,000 
41,376,000 
27.164,000 
82,299,000! 
1.537.600 
35,831,000 
13,118,000 
197,853,300 
24.548.200 
3. 304,000] 
7.91 1,000 
4.119.700 
80.569.000 
1 2,666.g00 
3.432.700 
5.041.800 

1 3.265.990 
8,846,200 
3,271,500 
12,456,700! 
4.053.000 
22,161,000 
19,070, 100 
7,742,400 
15,206,000 





6,004,000 





$1,308, 592,700\$1 .41 3,500,000 








$ 22,556,000 
36,000,000 
21,232,000 
55-545.000 
29,875,000! 

185,363,000 
29.713,000 

7,061,000 
9,111,000 
2,022,000 
8.649,000 
44,489,000 
143,095,000 
14,716,000 
4,261,000 
16,184,000 
1,857,000 
79,680,000) 
24,117,000) 
10,090,000] 
9,296,000 
10,590,000) 
48,281,000 
27.599.000 
89,292,000) 
1.575.000} 
36.225,000} 
1 3.969.000) 

122,561,000 

25,838,000 
3,326,000) 
8.342.000 
4.307.000 

95.7 39.000 

1 3,08 3,000) 
3.340.000) 
5.505.000 

14,07 1,000) 
9,227,000) 
3.551,000 

12,563,000 
4.248.000 

25.383.000 

21,264,000) 
8,157,000) 

15.479 000) 

10,883,000 
6,384,000 

10,044,000 
7.762,000! 


$ 20,403,000 
39,350,000 
21,504,000 
54.610, 300 
28,488, 300 

179,7 30,900) 
28,052,300) 
7.351.100; 
6,921,800) 
2,265,000) 
8,821,000) 
39.81 5.600) 
1 35,507,000} 
10,392,400} 
3.383,000) 
16,463,700) 
2,260, 300} 
78,004,800 
23.190,600 
8.$07, 300) 
8,87 3.700 
10,682,700) 
49.279,000 
24 845,000 
85,722,000) 
1.740.700) 
39,009,000 
12,854,000} 
101,725.700) 
25.874,300) 
3.424,000 
7.962,000, 
4,01 4.900} 
87.552.000} 
14,208,700 
3,360,000 
5.784 900 
1 3.7 30,000 
9,028,900) 
3,515,800) 
12.442.z00) 
4.543,000) 
25,897,000] 
19.839,900 
9.21 4,000} 











$ 21,338,000 


Legal Net 

Deposits, 

Average, 
1912. 


42,000,000 
22,117,000) 
55,382,000 
31,486,000 
197.481 ,000 
27,051,000) . . 
7,214,000} ... 
7.455.000) 7- 
2,218,000) .-. 
9,869,000) Il. 
44,374,000) iI. 
131,705,000} - 
11,613,000} I1. 
3,880,000) 14. 
16,153,000) 





2,396,000} 6. 


90,950,000) 16. 
23.845,000 
12,482,000 

9,509,000 
10,603,000 
56,691,000 
25,665,000 
95,143,000 

1,921,000 
38,329,000 
14,451,000 

123,457,000 

28,109,000 
35451,000 
8,466,000 
4.212,000 

115.699.000 

14,792,000 
3 653,000 
6.351.000 

14,861,000 
9.77 4,000) 
3 544,000 

12,716,000 
4.806.000 

30,095.000 

22.828,000 
9.794,000 

21,174,000 

14,347,000 


° Ou awn N 


NNN ™N 


6.540,000) 5.1 


10,370,000} 13. 
7,939,000] 


$1,341,062, 200/81 ,490,299.0c0| 
i 


* United States Deposits included, $1,681,800. 
+ Consolidation of Fourteenth Street, 12th Ward and 19th Ward Banks. 
The returns of the trust companies for February 3, 1912, willbe found on page xviii. 


respectively , 


Deposits. 
Per Cent. of 
Inc. 


Dec. 





